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Foreword
Subsidy is an important
development tool available with
sovereign governments to achieve
various national goals. At the same
time, it is recognized that subsidies
encourage channeling of economic
resources into sectors where the
country may lack comparative advantage. It also imparts an
artificial competitiveness to subsidized product, which can be sold
cheaper in the world market than its actual cost of production. This
leads to an unfair trade advantage to the domestic producers of the
subsidizing country and creates adverse effects in different ways
like injuring the domestic industry of importing country or
displacing the products of other countries in third country markets.
In view of such adverse effects, certain categories of subsidies are
recognized as unfair trade practice. To regulate subsidies and to
take anti-subsidy action, there is an elaborate discipline in the WTO
called the Agreement on Subsidies and Countervailing Measures
(ASCM). It is a complex Agreement, and given its importance in the
public policy formulation, it is important for policy makers and the
trading community to understand the basics of this Agreement.
The Centre for WTO Studies, in collaboration with the
Department of Commerce, has prepared a set of FAQs on the
Agreement on Subsidies and Countervailing Measures, to make
this complex agreement more easily comprehensible. It is hoped
that this will be useful for policy makers, Trade and Industry and
readers in understanding the subsidies disciplines in the WTO.
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Agreement on Subsidies and
Countervailing Measures
Brief Background
The basic provisions on the use of subsidies and
countervailing measures have been set out in GATT 1994 and the
Agreement on Subsidies and Countervailing Measures (ASCM).
The ASCM seeks to discipline and regulate the use of
subsidies by Member countries of the WTO to restrain any
adverse impact on other Members. It also specifies the types of
action which a country can take and the procedure to be
followed, if it faces adverse impact of subsidies granted by other
countries.The WTO Agreement on ASCM explicitly mentions
that a Member country can either seek the withdrawal of even a
permitted subsidy that is provided by another Member country
through the dispute settlement procedure of the WTO if it causes
material injury to its domestic industry or can also launch its
own investigations to charge an extra duty (called the
countervailing duty) on subsidized imports.
Subsidies and countervailing measures are two sides of the
same coin. A subsidy is a monetary benefit or compensation to a
producer or exporter which could be in the form of a financial
grant, tax exemptions etc. Countervailing measures are like a
penalty imposed on the exporter in the form of a duty at the point
of importation to balance the benefit of subsidy enjoyed by the
exporter. This is, thus an attempt to provide a level playing field
for the domestic producer of importing country to meet the
paramount objective of the multilateral trade regime i.e., free
and fair international trade.

Frequently Asked Questions
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SUBSIDY - MEANING AND CONCEPT
Q1.

What is the general meaning of the word subsidy?

A1.

Subsidy generally means money or financial contribution
that is paid by a government or an organization to reduce
the cost of services or of producing goods so that their
prices can be kept low. As far as subsidies in WTO are
concerned, they are governed by the specific definition
given in the WTO Agreement on Subsidies and
Countervailing Measures (ASCM).

Q2.

Why should there be disciplines on subsidy in WTO?

A2.

A national government in exercise of its sovereign
functions may grant to its citizens subsidies of different
types such as: aid to the poor, aid for technology
development, aid for education, aid to disadvantage
groups and regions etc.
Subsidies are used as a legitimate tool of government
policy to serve its constituents. All subsidies are therefore
not bad. However, it is recognized that subsidies that
cause distortion in international trade or inject unfair trade
practices need to be discouraged in the interest of free and
fair international trade. Therefore, WTO disciplines have
been developed to counter such subsidies that lead to
unfair competition between subsidized goods of one
country and similar non-subsidised goods of another
country. The unfair competition could arise in any of the
following markets: (i) the market of the subsidizing
country; (ii) market of the country importing the
subsidized product; or (iii) a third country market. The
WTO agreement also provides a mechanism to take action
against such subsidies.
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Q3.

What are the WTO disciplines on subsidies?

A3.

Disciplines have been gradually developed on subsidies
from the days of GATT 1947. Originally, disciplines were
only developed with regard to subsidies aimed at
promoting exports of goods i.e. export subsidy as these
were recognized to be most distortive for international
trade. These disciplines are contained in Article VI and
Article XVI of GATT 1994. These were subsequently
developed during negotiations in Tokyo Round (1973-79).
On the conclusion of the Uruguay Round leading to
formation of WTO in 1995, elaborate disciplines have been
developed on subsidies and are contained in the
Agreement on Subsidies and Countervailing Measures
(ASCM). However, certain disciplines regarding
subsidies on agricultural products are governed by the
provisions of the WTO Agreement on Agriculture.

Q4.

How is subsidy defined in the WTO Agreement on
Subsidies and Countervailing Measures (ASCM)?

A4.

According to ASCM, a Subsidy means:
a)

A financial contribution by a government or public
body within the territory of the country where -

·
There is a direct transfer of funds (e.g. grants, loans
and equity infusion) and potential direct transfers of
funds or liabilities (e.g. loan guarantees);
·
Government revenue that is otherwise due is
foregone or not collected (e.g. fiscal incentives such as
tax credits, income tax exemptions etc);
·
When a government provides goods and services at a
preferential price other than general infrastructure;
·
A government makes payments to a funding
mechanism, or entrusts or directs a private body to
Frequently Asked Questions
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carry out, one or more of the type of functions which
would normally be vested in the government.
b) Any form of income or price support.
c)

Any benefit given by a government to an exporter that
provides an unfair advantage to the exporter in
international markets.
Thus for a subsidy to exist there must be a financial
contribution by the government and a benefit be
conferred thereby.
To be treated as a Subsidy against which another
country can take action to counter the adverse impact
of the subsidy, another criteria that must be fulfilled is
that subsidy should be specific. In other words, the
specific subsidy should not be generally available to
all but be limited to an enterprise or industry or group
of enterprises or industries within the jurisdiction of
the granting authority.

Q5.

Are all types of tax remission by government a form of
subsidy?

A5.

All types of tax remissions are not a form of subsidy.
ASCM clarifies that exemption of an exported product
from duties or taxes borne by a like product destined for
domestic consumption is not deemed to be a subsidy.
Similarly, ASCM also clarifies that remission, exemption
or deferral of indirect taxes on inputs used in production
of the exported product is not subsidy provided this does
not exceed corresponding remission, exemption or
deferral of duty on domestically sold like products.
However, the ASCM permits exemption, remission or
deferral of cumulative indirect taxes on inputs consumed
in the production of the exported product, even if similar
concessions are not available for domestically sold like
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products. Inputs consumed in production process are
defined as inputs physically incorporated, energy, fuels
and oils used in the production process and catalysts
consumed in production of exported goods. It may be
noted that capital goods are not included in the definition
of inputs consumed.
Q6.

What are the various categories of subsidies?

A6.

There are three categories of subsidies. They are said to
follow the principle of traffic light signal.
·
Prohibited subsidies – Red Subsidies
·
Actionable subsidies- Amber subsidies
·
Non-actionable subsidies – Green Subsidies

Q7.

What are prohibited subsidies?

A7.

There are two kinds of prohibited subsidies:
·
Export subsidies
·
Import substitution subsidies
Export subsidies are subsidies which are linked to export
performance
Import substitution subsidies are those subsidies which
are linked to a requirement of use of domestic over
imported goods. These prohibited subsidies are deemed
to be specific.
WTO Member countries with a GNP per capita of less than
US $ 1000 per annum are allowed to maintain these types
of export subsidies, provided the export products
enjoying such subsidies do not exceed 3.25 percent of the
world trade in that product, for two consecutive calendar
years. In the Doha Ministerial Decision on

Frequently Asked Questions
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Implementation Related Issues, it is further provided that
Annex VII countries will enjoy this benefit till their GNP
reaches US$ 1000 in constant 1990 dollars for 3 consecutive
years. Beneficiary countries under this provision are listed
in Annex VII of ASCM which includes all Least Developed
Countries and twenty developing countries including
India, Pakistan, Sri Lanka, Egypt, Indonesia, Philippines,
Kenya etc. Honduras was added to this list as twenty first
developing country pursuant to Doha Declaration of 2001.
Q8.

What are specific examples of prohibited subsidies?

A8.

ASCM provides an illustrative list of prohibited export
subsidies. Some such examples are as below:
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(i)

The provision by governments of direct subsidies to
a firm or an industry contingent upon export
performance.

(ii)

Internal transport and freight charges on export
shipments provided by governments on terms more
favourable than for domestic shipments.

(iii)

Full or partial exemption, specifically related to
exports, of direct taxes or social welfare charges paid
or payable by industrial or commercial enterprises.

(iv)

The exemption or remission of indirect taxes on
exported products in excess of those levied in
respect of the production and distribution of like
products when sold for domestic consumption.

(v)

The provision by governments (or special
institutions controlled by governments) of export
credit guarantee or insurance programmes at
premium rates which are inadequate to cover the
long-term operating costs and losses of the
programmes.
Frequently Asked Questions

ASCM contains no such illustrative examples for the
second type of prohibited export subsidy, namely, import
substitution subsidies.
Q9.

What are actionable subsidies?

A9.

Actionable subsidies are those that have an adverse
impact on the interests of another country. If these
subsidies do not cause adverse impact to another country,
then they are not actionable. An actionable subsidy may
cause three types of damages:
·
One country’s subsidies can hurt domestic industry in
an importing country.
·
Subsidies by one country can hurt rival exporters
from another country when the two compete in a third
market
·
Domestic subsidies in one country can hurt exporters
trying to compete in the subsidizing country’s
domestic market.
In all such cases, the country that is adversely affected can
take authorised remedial action.

Q10. What are non-actionable subsidies?
A10. Non-actionable subsidies are those which are not specific
to any industry or enterprise or a group of industry or
enterprise. ASCM provides certain guidelines to
determine a subsidy to be non-actionable. These are:
(i)

Criteria for extending subsidy should be neutral,
economic in nature and horizontal in application;

(ii)

Subsidy should not be predominantly used by
certain enterprises;

(iii) Eligibility for subsidy be based on objective criteria
or condition;
Frequently Asked Questions
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(iv) Subsidy be not limited to certain enterprises located
within a designated geographical region within the
jurisdiction of the granting authority.
Certain other listed non-actionable subsidies in ASCM like
for industrial research, assistance to disadvantaged
region, assistance for adapting existing facilities to new
environmental laws stand lapsed since 1999.
Q11. What is the purpose of having countervailing duty
measures in international trade?
A11. Anti-subsidy countervailing measures is an instrument of
trade defence mechanism to ensure fair trade. It provides
relief to the domestic industry in one importing member
country against material injury caused by subsidies of
another exporting member nation. The agreement ensures
disciplining the use of subsidies and regulating the action
to counter the effects of subsidies.
Q12. Does a countervailing measure protect the domestic
industry i.e., prevent competition from imports?
A12. An anti-subsidy or countervailing measure, in common
parlance, is understood as a measure of protection for
domestic industry to provide a level playing field. A
countervailing measure does not provide protection per se
to the domestic industry. It only serves the purpose of
providing remedy to the domestic industry of the
importing country against unfair trade practice of the
exporting country. The agreement primarily aims at
safeguarding the interests of the domestic producers
against unfair trade practices. In fact, anti-subsidy
measure is a trade remedial measure that seeks to restrict
the use of subsidies that have trade-distorting effects.
Thus, anti-subsidy measures can be seen as a measure to
counteract the distortion caused by prohibited and
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actionable subsidies and the consequential injury to the
domestic industry. In principle it cannot be regarded as a
protectionist measure.
Q13. What is the difference between customs duty, antidumping duty/ countervailing duty?
A13. There are basic conceptual and operational differences
between the customs duty and the anti-dumping/antisubsidy duty. The anti-dumping/anti-subsidy
(countervailing) duty is levied over and above the normal
customs duty chargeable on the import of goods in
question.
·
Conceptually, the trade defence measures like antisubsidy duties in their essence are linked to the notion
of fair trade. The object of these duties is to guard
against the situation arising out of unfair trade
practices while customs duties exist as a means of
raising revenue, protecting domestic industry and for
overall development of the economy.
·
Customs duties fall in the realm of trade and fiscal
policies of the Government while anti-subsidy
measures and the like are trade remedial measures.
·
The object of anti-subsidy and other measures is to
offset the injurious effect of international price
discrimination carried through dumping or
subsidization, while customs duties have
implications for the government revenue and for
overall development of the economy besides
providing general protection to the Domestic
Industry.
·
Anti-dumping/anti-subsidy measures are not
necessarily in the nature of a tax measure in as much
as the authority is empowered to terminate the
Frequently Asked Questions
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investigations or suspend these duties in case of an
exporter offering an undertaking. These measures are
not always in the form of duties/tax.
·
Anti-dumping and anti-subsidy duties are levied
against an exporter or a country. Thus these measures
are exporter-specific and country-specific. Customs
duties are general and universally applicable to all
imports irrespective of the country of origin and the
exporter and follow the most favoured nation criteria.
Q14. What are the parameters to assess the harmful effects of
subsidies used by a member country?
A14. In ASCM there are three different parameters provided to
assess adverse effects of a subsidy. These are:
·
Material injury to domestic industry of another
Member country
·
Serious prejudice to the interests of another WTO
Member country
·
Nullification or impairment of benefits accruing
directly or indirectly to another WTO Member,
particularly with respect to binding commitments in
WTO on custom duties
Depending on the type of adverse effects of a subsidy, the
affected country can resort to the remedy of imposing
countervailing duty or by challenge in WTO.
Q15. What is serious prejudice?
A15. Serious prejudice exists when:
·
The effect of the subsidy is to displace or impede the
imports of a like product of another Member into the
market of the subsidizing Member.
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·
The effect of the subsidy is to displace or impede the
exports of a like product of another Member from a
third country market.
·
The effect of subsidy is significant price undercutting
as compared to the price of a like product of another
Member in the same market.
·
There is significant price suppression, price
depression or lost sales in the same market due to
subsidization.
·
There is an increase in the world market share of the
subsidizing Member for the particular product which
has been subsidized as compared to the previous
three years and this increase follows a consistent trend
over the subsidization period.
ASCM specified certain situations in which serious
prejudice would be presumed to exist. These included
total ad valorem subsidization of a product exceeding 5%;
subsidies given by an industry to cover operating losses
sustained by an industry; forgiveness of a government
held debt and grants to cover debt repayment etc.
However, the provisions on deemed presumption of
serious prejudice has lapsed since 1999.
Q16. What is nullification or impairment of benefits?
A16. Nullification and impairment of benefits means damage
to a country’s benefits and expectations from its WTO
membership through another country’s change in its trade
regime or failure to carry out its WTO obligation. The
term “nullification and impairment” is used in ASCM in
the same sense as it is used in GATT Article XXIII and
existence of such nullification or impairment is to be
established in accordance with the practice of application
of this provision.
Frequently Asked Questions
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Q17. What are the parameters to determine material injury to
the domestic industry?
A17. Broadly, injury may be analyzed in terms of volume effect
and price effect of the subsidized imports. The parameters
by which injury to the domestic industry is to be assessed
in the ASCM are an objective evaluation of all the
economic factors such as decline in sales, selling price,
profits, production, capacity, capacity utilization, cash
flow, return on investment, market share, wages,
employment etc.
Q18. What is the relief/remedy available to domestic industry
against import of subsidized goods?
A18. Relief to domestic industry against subsidized goods from
a particular country is in the form of countervailing duty
imposed against the subsidizing country or countries. The
duty is fixed on the basis of the subsidy margin or injury
margin, whichever is lower. Such duties are exporter
specific and country specific.
However, the authorities in the investigating country may
terminate or suspend investigations if an exporter
furnishes an undertaking to revise his price to remove the
effect of subsidy or the injurious effect of subsidy. No
countervailing duty is levied on the exporters from whom
price undertakings have been accepted.
A second form of relief from subsidized import can be a
challenge in the WTO before its Dispute Settlement Body
of the subsidy scheme of the subsidizing country.
Furthermore, in a challenge against prohibited subsidy,
no trade effects need to be shown by the complaining
country and special accelerated procedures are provided
to hear such disputes.
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Q19. What are the other remedial measures against unfair
trade practices in addition to anti-subsidies? When can
they be imposed?
A19. Apart from subsidization, some exporters may also resort
to dumping of goods. Dumping, under the WTO
agreement is treated as an unfair trade practice and an
anti-dumping duty can be levied on them.
There is one more trade remedial measure called the
safeguards which can be applied in case of sudden surge
in the imports of a particular commodity from any country
even if those exports are not subsidized.

ANTI-SUBSIDY PROCEDURE FOR LEVYING
COUNTERVAILING (ANTI-SUBSIDY)
DUTIES IN INDIA
Q1.

Which institution imposes anti-subsidy duties in India?

A1.

Anti-subsidies and countervailing measures in India are
administered by the Directorate General of AntiDumping and Allied Duties (DGAD) functioning in the
Department of Commerce and Industry and the same is
headed by the “Designated Authority” (DA). The
Designated Authority conducts the anti-subsidy and
countervailing investigation and makes recommendation
to the government for imposition of anti-subsidy
measures. Such duty is finally imposed/levied by a
notification of the Ministry of Finance. Thus, while it is the
Ministry of Commerce which recommends the
Countervailing duty (CVD), it is the Ministry of Finance
which levies it.

Frequently Asked Questions
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Q2.

What law governs anti-subsidy investigation in India?

A2.

The laws concerning anti-subsidy action is contained in
Sec 9 of the Customs Tariff Act, 1975.

Q3.

Who can apply for the anti-subsidy investigations?

A3.

An application for initiation of an anti-subsidy investigation
can be made by any aggrieved producer/manufacturer,
trade representative body, firm or association, which is a
representative of the domestic industry.
Applications can be made by or on behalf of the concerned
domestic industry to the Designated Authority in the
Department of Commerce for an investigation into the
alleged subsidization of a product into India. Under the
rules, a valid application can be made only by those
domestic producers who expressly support the
application, and account for more than 25% of total
domestic production of the like product in question.
Domestic industry under the ASCM is defined as the
domestic producers as a whole of the like products or
those whose collective output of the products constitutes a
major proportion of the total domestic production of those
products. Thus, the application is deemed to be made by
or on behalf of the domestic industry if it is supported by
those domestic producers whose collective output
constitutes more than fifty percent of the total production
of the like article produced by that portion of the domestic
industry who are expressing either their support for or
opposition as the case may be, to the application.
However, a domestic producer who is related to the
exporter or importer of the subsidized article or is himself
an importer thereof, may not be treated as part of domestic
industry even if he files or supports an anti-subsidy
application.
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Q4.

Who can be interested parties to an anti-subsidy
investigation?

A4.

The interested parties to an anti-subsidy investigation
include:
·
The domestic producers/industry on whose complaint
the proceedings are initiated
·
The exporters or the foreign producers of the like article
subject to investigation
·
The importers of the same article allegedly subsidized
into India
·
The Government of the exporting country
·
The trade or business associations of the domestic
producers/importers/user industries of the
subsidized product
·
Contrary to an anti-dumping investigation, the
exporting country government also will have to
complete a questionnaire response, which will
subsequently be verified by the importing country
Member.

Q5.

What are the essential requisites for initiating an antisubsidy investigation?

A5.

The Designated Authority shall not initiate an antisubsidy investigation unless it receives a welldocumented application, which should contain following
information.
A. That the domestic producers filing the application
and/or expressly supporting the application account
for at least 25% of total domestic production of the like
article in question.

Frequently Asked Questions

15

The application is deemed to be made by or on behalf of
the domestic industry, if it is supported by those domestic
producers whose collective output constitutes more than
50% of the total production of the like article produced by
that portion of the domestic industry expressing either
support for or opposition as the case may be, to the
application and;
b.

There is sufficient evidence furnished by the
petitioner regarding:
·
Subsidization of goods in question;
·
Injury to the domestic industry and;
·
A causal link between subsidization and injury.

Q6.

Who can appear in anti-subsidy cases to represent the
parties?

A6.

A representative duly authorized by the
petitioner/interested parties/Association etc. can appear
in the anti-subsidy cases to represent the concerned party.

Q7.

Can the Designated Authority initiate an anti-subsidy
case suo-moto i.e., on its own, without a petition filed by
the aggrieved party?

A7.

Normally, the Designated Authority initiates the
proceedings for anti-subsidy action on the basis of a
petition received from the domestic industry alleging
subsidization of certain goods and the injury caused to it
by such subsidization. However Article 11.6 of the ASCM
provides for suo moto initiation of anti-subsidy
proceedings by Designated Authority provided the
Authority is satisfied that sufficient evidence exists as to
the existence of subsidization, injury and causal link
between subsidized imports and the alleged injury. After
the initiation, the suo moto investigation follows the same
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procedure as the one based on a petition filed by and on
behalf of the domestic industry.
Q8.

What is the information required to be submitted by the
domestic industry for anti-subsidy proceedings?

A8.

The application containing the requisite information for
the proceedings must be made in the prescribed format
devised by the Directorate General of Anti-Dumping and
Allied Duties. Guidelines for filling in the application
proforma and for completing the prescribed questionnaire
are formulated and incorporated in a user-friendly
manner in the application proforma itself.
The application by the domestic industry must essentially
contain the following information:
·
The identity of the applicant and a description of the
volume and value of the domestic production of the
like article by the applicant.
·
The application must identify the industry on behalf
of which the application is made by listing all known
producers of the like product (or associations of the
domestic producers of the like product) and to the
extent possible, a description of the volume and value
of domestic production accounted for by each such
producer.
·
A complete description of the allegedly subsidized
product, the names of the country or countries of
origin or export in question, the identity of each
known exporter or foreign producer and a list of all
known importers/users of the product in question.
·
Evidence with regard to the existence, amount and
nature of the subsidy in question.

Frequently Asked Questions
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·
Evidence with regard to the alleged injury to the
domestic industry caused by subsidized imports.
·
Evidence regarding causal link between subsidization
and injury.
Q9.

What is the period to which all the information should
relate?

A9.

All the information and evidence furnished in the
application in relation to subsidization, injury and causal
link must pertain to a definite period which is called the
period of investigation or period of review. Such period
should normally be for 12 months but in any case, it should
not be for less than six months. It is important that the
period taken into consideration for detailed investigation
into subsidization and injury should be as representative
and as recent as possible. The most desirable period of
investigation is a financial year provided there is
reasonable proximity between the end of the financial year
and the filing of the application.
However, for the purpose of injury analysis, the domestic
industry has to furnish the relevant data for the past three
years.

Q10. What are the various stages of the investigation process?
A10. An application received by the Designated Authority is
dealt with in the following manner:
A.
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Preliminary Screening: The application is
scrutinized to ensure that it is fully documented and
provides sufficient prima facie evidence for initiating
an investigation. If the evidence is inadequate, a
deficiency letter is issued. Unless the deficiencies are
rectified, the submission made before the authority
cannot be construed as an application pending
before the Authority.
Frequently Asked Questions

b.

Initiation: Designated Authority determines that the
application is made for and on behalf of the domestic
industry. It also examines the adequacy and accuracy
of the evidence provided in the application and when
satisfied that there is sufficient evidence regarding
subsidization, injury and causal link, a public notice
is issued initiating the investigation.

c.

Filing by Interested Parties: The Designated
Authority gives a notice to all the interested parties in
question in a countervailing duty investigation to
provide and file for all the information which the
authorities would require during the proceedings of
the case. All the interested parties are given ample
opportunity to present in writing all evidence which
they consider relevant in respect of the proceedings.
Exporters, foreign producers or interested members
receiving the questionnaires used in a countervailing
duty investigation are given at least 30 days for their
response.

d.

Access to Information: The Authority provides
access to the non-confidential evidence presented to
it by various interested parties in the form of a public
file, which is available for inspection to all interested
parties upon request after receipt of responses.

e.

Preliminary Findings: The Designated Authority
will proceed expeditiously with the conduct of the
investigation and shall, in appropriate cases, make a
preliminary finding containing the detailed
information on the main reasons behind the
determination. The preliminary finding will
normally be issued within 60-70 days from the date
of initiation.

Frequently Asked Questions
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f.

Provisional Duty: A provisional duty not exceeding
the amount of subsidy calculated in terms of
subsidization per unit of the subsidized and exported
product may be imposed by the Central Government
on the basis of preliminary findings recorded by the
Designated Authority.
The provisional duty can be imposed only after the
expiry of 60 days from the date of initiation of
investigation. The provisional duty will remain in
force only for a short period not exceeding four
months.

g.

Oral Evidence and Public Hearing: Interested
parties who participate in the investigations can
request the Designated Authority for an opportunity
to present the relevant information orally. However,
such oral information shall be taken into
consideration only when it is subsequently
reproduced in writing. The Authority may grant oral
hearing anytime during the course of investigation.
Besides the above, the Authority holds a public
hearing inviting all interested parties to make their
submissions before it. All oral submissions made
during the hearing need to be reproduced in writing
for the Authority to take the same on board.

h.
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Disclosure of Information: Based on these
submissions and evidence gathered during the
investigation and verification thereof, the Authority
will determine the basis of its final findings.
However, the Designated Authority will inform all
the interested parties of the essential facts, which
form the basis of its decision before the final finding
is made.

Frequently Asked Questions

i.

Final Determination: The interested parties submit
their response to the disclosure and the final position
of the Authority taken therein. The Authority
examines these final submissions of the parties and
comes out with the final findings.

Q11. What is the time limit for completion of the anti-subsidy
investigation proceedings?
A11. The normal time allowed by the statute for conclusion of
investigation and submission of final findings is one year
from the date of initiation of investigation. The above
period may, under exceptional circumstances, be
extended
Q12. Are the interested parties to the investigation given
sufficient opportunity to represent their case before the
Authority?
A12. The anti-subsidy proceedings being quasi-judicial in
nature, the Designated Authority meticulously follows
the norms of natural justice before making any final
recommendation of duty.
·
The interested parties to the investigation are given
adequate opportunity to represent their case at several
stages of investigation.
·
The first opportunity is provided after the initiation of
proceedings. The Authority duly considers all the
submissions made by the interested parties in
response to the initiation while issuing its preliminary
findings.
·
After the imposition of the provisional duties, the
interested parties again give their comments on the
preliminary findings and opportunity is provided to
them to submit their facts and figures to the Authority.
Frequently Asked Questions
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·
A formal public hearing is held providing
opportunities to all interested parties to make their
submissions before it. All oral submissions made
during the hearing need to be reproduced in writing
for the Authority to take the same on board.
·
All these submissions of the different interested
parties are given due consideration and on that basis
the Authority issues a disclosure of the essential facts
which are proposed to form the basis of final findings.
·
The interested parties to the investigation are also
given the final opportunity to respond to the
disclosure and represent their case before the final
findings are notified.
Q13. Are the interested parties allowed to protect their
confidential information from public domain?
A13. Any information, which is by nature confidential, upon
good cause shown by the interested party, is kept away
from disclosure in public file. Such information shall not
be disclosed without specific permission from the party.
Any confidential information, the disclosure of which
would be of significant commercial advantage to a
competitor or because its disclosure would have a
significantly adverse effect upon a person supplying the
information or upon the person from whom the supplier
acquired the information can be treated as such by the
authorities.
However, the Authority may require the party to provide
a non-confidential summary of the confidential
information so submitted in sufficient detail to permit
reasonable understanding of the substance of the
information submitted in confidence.
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Q14. What is the recourse available if an interested party
requests for unwarranted confidentiality?
A15. If the Authority finds that a request for confidentiality is
not warranted and if the supplier of the information is
either unwilling to make the information public or to
authorize its disclosure in generalized or summary form,
the authorities may disregard such information unless it
can be demonstrated to their satisfaction from appropriate
sources that the information is correct.
Q15. What are the provisions in ASCM if some information is
not made available or if an interested party does not cooperate?
A15. In case an interested party refuses access to or otherwise
does not provide necessary information within a
reasonable period or significantly impedes the
investigation, the Designated Authority may record his
findings on the basis of the facts available to him and make
such recommendations to the Central Government as he
deems fit under such circumstances.
Q16. Can there be interim relief to the domestic industry
pending levy of the final countervailing duty?
A16. Yes, the Designated Authority recommends an interim
relief in the form of provisional duties before the
imposition of final duties. The provisional countervailing
duty is recommended by the Authority in its preliminary
findings and the same is levied by the Ministry of Finance.
This serves as an immediate relief to the domestic industry
against the injury caused by subsidized imports.
However, provisional duties cannot be levied sooner than
60 days from the date of initiation.
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Q17. Can the countervailing duty be levied on a retrospective
basis?
A17. When a final determination of injury (but not of a threat
thereof or of a material retardation of the establishment of
an industry) is made or, in case of a final determination of a
threat of injury, where the effect of the subsidized imports
would, in the absence of provisional measures, have led to
a determination of injury, countervailing duties may be
levied retroactively for the period for which provisional
measures, if any, have been applied.
Countervailing duties can be levied on a retrospective
basis in case it is found that:
·
the injury to the domestic industry, which is difficult
to repair, is caused by massive imports of subsidized
article in a relatively short period of time, in order to
preclude the recurrence of such injury.
However, the countervailing duty cannot be levied
retrospectively beyond 90 days from the date of issue of
notification imposing duty.
Q18. Who, in India, imposes the countervailing duty –
provisional and final?
A18. While the Designated Authority, Department of
Commerce recommends the countervailing duty, both
provisional and final, it is Department of Revenue in the
Ministry of Finance which acts upon such recommendation
within three months and levies such duty.
Q19. What are the implications for the importers who are
liable to pay countervailing duty if
a. the final duty is less than the provisional duty;
b. the final duty is more than the provisional duty;
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A19. Countervailing duty is recommended and levied at two
stages – provisional and final. If the final duty levied is less
than the provisional duty levied and collected, the
differential amount already collected, as provisional duty
shall be refunded.
If the final duty levied is more than the provisional duty
levied and collected, the differential amount shall not be
collected.
In case, the countervailing duty is withdrawn or is
negative after the final findings, the provisional duty
levied and collected shall be refunded.
Q20. How are the countervailing duties recommended by the
Designated Authority notified?
A20. The Designated Authority notifies its recommendations
with respect to initiation/preliminary findings/final
findings etc. through Government of India Gazette.
·
Press Information Bureau, Ministry of Commerce &
Industry also issues a press release on the subject from
time to time.
·
NIC, Ministry of Commerce and Industry makes
available the details with respect to recommendations
of the Designated Authority on its web site
http://commerce.nic.in
·
On receipt of recommendations from the Designated
Authority, the Ministry of Finance, Department of
Revenue notifies the imposition of countervailing
duties through Government of India Gazette.
Q21. Is the order of determination of countervailing duty
appealable? If so, which is the appellate Authority?
A21. The law provides that an order of determination of
Frequently Asked Questions
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existence, degree and effect of subsidies is appealable
before the Customs, Excise and Service Tax Appellate
Tribunal (CESTAT). However, as per the judicial view, an
appeal lies only after the recommendations of the
Designated Authority are accepted by the Central
Government i.e., after the issue of the notification by the
Ministry of Finance. No appeal can be made against the
preliminary findings of the Authority and the provisional
duty imposed on the basis thereof. The appeal to the
CESAT should be filed within 90 days of the date of the
order.
Q22. What is the validity period of the countervailing duty
imposed?
A22. The countervailing duty shall remain in force for a period
of five years from the date of imposition of duty.
Q23. Can the countervailing duty, once imposed, be reviewed
before and after the expiry of its full term?
A23. The Designated Authority can review the need for
continued imposition of the duty, where warranted before
the expiry of the said period of five years.
·
Such a review can be done by the Authority on its own
initiative or provided that a reasonable period of time
has elapsed since the imposition of definitive
countervailing duty, upon request by any interested
party which submits positive information
substantiating the need for a review.
·
The review may result in the withdrawal of duty or in
variation of the level of duty depending on the new
circumstances. Normally, an interested party can file
a request for review only if a period of one year has
elapsed since the imposition of definitive duty.
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·
A review shall follow the same procedure as
prescribed for investigation of a fresh case to the
extent applicable.
Q24. What are the imports which are exempt from
countervailing measures?
A24. The levy of countervailing duty is exporter specific and
country specific.
·
It extends to the imports from only those countries in
respect of which there are alleged subsidized imports
and the complaint has been filed and duty
recommended.
·
Such duty will not apply to the imports from other
countries in respect of which the domestic industry
has not alleged injury on account of subsidized
imports.
·
Countervailing duty is not payable on imports against
the advance license scheme or on imports by the 100%
EOUs / SEZ units, even if such imports are from the
countries upon which countervailing duty has been
imposed.
Q25. How does one collect information about imports of the
subject goods in the country?
A25. Data on the volume and value of imported goods can be
compiled from some published sources such as
Directorate General of Commercial Intelligence &
Statistics (DGCIS) publication, customs daily lists etc. The
source of information must be specified in the application.
Q26. Can an anti-subsidy investigation, once initiated, be
terminated? If so what are the circumstances?
A26. An anti-subsidy investigation can be terminated without
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the imposition of countervailing duties if the authority is
satisfied that:
·
There is a request in writing by the domestic industry
on whose request the investigation was initiated.
·
There is not sufficient evidence of subsidization
·
There is not sufficient evidence of injury/threat of
injury justifying the proceedings
·
There is absence of causal link between subsidized
imports and injury to the domestic industry.
·
The volume of subsidized imports is negligible
·
The injury to the domestic industry is negligible
·
The amount of subsidy is de minimis (if the subsidy is
less than 1% ad valorem)
·
Any countervailing duty investigation of a product
originating in a developing country member shall be
terminated as soon as the Authority determines that:
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o

The overall level of subsidies granted upon the
product in question does not exceed 2 percent of
its value calculated on a per unit basis;

o

The volume of the subsidized imports represents
less than 4 percent of the total imports of the like
product in the importing Member, unless
imports from developing country Members
whose individual shares of total imports
represent less than 4 percent, collectively account
for more than 9 percent of the total imports of the
like product in the importing member country.
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Q27. What is the recourse available if there is a dispute over
the legality of a countervailing measure?
A27. There are primarily two alternatives before any party
aggrieved by the anti-subsidy measure. One, it can appeal
to the CESTAT, as explained above. Two, the aggrieved
exporters can approach their respective governments to
initiate a Dispute in WTO under the Understanding on
Rules and Procedures Governing the Settlements of
Disputes.
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- www.commerce.nic.in
- www.wto.org
- www.unctad.org
- www.worldbank.org
- www.wipo.int
- www.fao.org
- www.unescap.org
- www.artnetontrade.org
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