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WTO Dispute Watch
Disputes of 2010

This WTO Dispute Watch, Disputes of 2010 is the second in our annual
series of publications on the rulings and recommendations issued by the Panel
and Appellate Body of the World Trade Organization. Each WTO Dispute Watch
explains and examines these reports adopted by the Dispute Settlement Body
(DSB) of the World Trade Organization in 2010.

The WTO reports discussed in this publication are available on the website of
the WTO, at http://www.wto.org/english/tratop e/dispu e/dispu e.htm. The
texts of the WTO Agreements discussed in the publication are available at
http://www.wto.org/english/docs e/legal e/legal e.htm.

Our previous publications are:

1. WTO Dispute Watch, Disputes of 2009, Vol.1, No.1
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Foreword

I am delighted that Centre for WTO Studies is
bringing up the second edition of its annual “Dispute
Watch”. The first edition of the “Dispute Watch” was
well received and appreciated by the researchers as well
academia. This unique series offers the reader a
comprehensive analysis, on a case-by-case basis the
jurisprudence of the WTO. Each case study contains:
details of the case in question and important
jurisprudential references; followed by a summary of the facts and procedure,
claims of the parties, findings of the Panel, issues raised in the appeal, conclusions
of the Appellate Body etc. This approach to the case-law gives the reader acomplete
and objective account of the reasoning of the dispute resolution mechanism, while
offering a critical perspective.

An open, rule based trading system based on non-discrimination, progressive
liberalisation of tariff and rule of law is essential for a stable world trade order.
Through World Trade Organization a ‘rule based’ system has been established.
This rule based system can work properly only when disputes between its members
are resolved speedily and effectively. We are happy that through the Dispute
Settlement Body of the WTO many long standing disputes are resolved very
effectively and in time bound manner. The effective compliance of its rulings
further strengthened the working of the WTO. The jurisprudence in trade law led
by the WTO Dispute Settlement Body is evolving as an effective strengthening
mechanism of WTO itself.

I compliment the Centre for WTO Studies for this effort. At the same time, I
congratulate the editor for bringing the second edition of this important publication.

K. T. Chacko
Director
Indian Institute of Foreign Trade
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Editor’s Note

The year 2010 was a year of great significance for the Dispute Settlement
Body (DSB) of the WTO. Overall in 2010 DSB adopted and issued nine Panel
reports and one Appellate Body reports. A number of other milestones were
reached in terms of the use of dispute settlement process, settlement of several
long standing disputes and amendments to the Appellate Body Working Proce-
dures. At the same time little or no new progress appeared to have been made by
periodic special sessions of the DSB in its more than decade long effort to review
and make “improvements and clarifications” of the rules and procedures in the Un-
derstanding on Rules and Procedures Governing the Settlement of Disputes (DSU).

WTO Members filed a total of 17 new disputes in 2010, compared with 14 in
2009. However, the number of new disputes in recent years is lower than the early
years of the last decade, with a peak of 37 disputes filed in 2002. In all 6 panels
were established in 2010, which is less than that in 2009. The total number of on-
going disputes was almost 40 per cent higher in 2010 than in 2009. The number of
on-going disputes peaked at 23 during the summer of 2010. A majority of panels
established in 2010 was composed by the Director General of the WTO. The
number of panel reports and arbitration awards circulated to Members rose from
a historic low of 6 in 2009 to 9 in 2010.

Trade remedies dominated the DSB agenda for the year 2010. A majority of
the consultation requests, panels established and reports circulated in 2010 were
related to trade remedies -antidumping, countervailing duties and safeguards. There
were three new “zeroing” cases in 2010: US Shrimp from Vietnam; US Anti-
dumping Measures Involving Products from Korea; and US — Carrier Bags from
Thailand. In the US - Tyres case, China brought its first challenge under the
China-specific safeguard restrictions under China’s Protocol of Accession.

Relatively new subjects like renewable energy and wind power equipment found
their way onto the WTO dispute settlement mechanism, in cases brought by Japan
against Canada and by the United States against China. We also witnessed the
establishment of the first WTO panel dealing with a tobacco-control measure in
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Indonesia’s case against the United States. Unlike previous tobacco cases, this
addresses a ban on cigarettes containing certain additives including clove. We also
saw cases dealing with the interpretation of agreements that have had little atten-
tion in the past. The Thailand-Cigarettes dispute addressed several novel inter-
pretation issues under the Customs Valuation Agreement. In EC-IT Products, a

Panel Report that was not appealed, the Information Technology Agreement (ITA)
made its DSB debut.

We also saw the return of familiar issues, such as a case dealing with claims of
tax discrimination and alcoholic beverages. Three SPS cases, significant generally
for their complexity, occupied panel’s time in 2010. These were Australia- Apples,
US- Poultry from China, and Korea—Bovine Meat. The year 2010 was “par for
the course” in that all the panels established in 2010 involved goods. The year
went into the record books as the year in which the Panel Report in one of the
biggest WTO cases to date was circulated i.e. “Airbus” case. This complex dispute
involves allegations of some 300 separate instances of alleged subsidization by
the EU and its Member States over a period of almost forty years. The Panel
Report was appealed on July 2010 and virtually monopolized the attention of the
Appellate Body for several months, causing it to make special arrangements with
WTO Members to delay consideration of appeals in several other cases.

Of the 17 new requests for consultations, the United States was the only
multiple requesting party, launching 4 of the requests. Both China and the Do-
minican Republic were on the receiving end in 4 requests (although the 4 requests
to the Dominican Republic relate to the same matter). The EU received 3 re-
quests and the United States, 2. In terms of the 6 panels established in 2010, the
United States was respondent in 4 panels; the EU and the Philippines were each
respondent in the other 2. Including these 6, there were 11 active panels at the
end of 2010: the United States was respondent in 7 of those cases and China, the
EU, Korea, and the Philippines were each respondent in 1 case. Complainants
included 3 each from the EU and Mexico, and 1 case brought by each of Brazil,
Canada, China, the EU, Indonesia, Korea, Vietnam and the United States.

The year 2010 was a busy year for developing countries in the DSB. In fact,
the majority of the cases initiated in 2010 were brought by developing countries
only. ElSalvador and Vietnam each brought their first case as complainant. El
Salvador was one of four developing country Members from Central America to
bring a safeguards case on bags and tubular fabric against the Dominican Repub-
lic. Vietnam brought a dumping case on shrimp against the United States. Peru
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requested consultations against Argentina regarding antidumping duties on fas-
teners and chains. We also saw the circulation of the Panel Report in Thailand —
Cigarettes, involving two Asian developing countries. Further, in 2010 there were
more developing countries than developed countries involved as ‘third parties’.
In 2010 we also saw some “newcomers” in the DSB arena. Ukraine requested
the establishment of a panel against Armenia, a first for both countries. At
the end of 2010, this dispute had not moved beyond the first request for panel
establishment.

The United States and the EU still top the charts in terms of being the most
frequent users of the WTO dispute settlement system, both as complainants and
respondents. Canada, Brazil, India and Mexico were frequent complainants, while
India and China have defended numerous cases.

By the end of 2010, 419 disputes had been filed since the creation of World
Trade Organization in 1995. 128 disputes went to a panel or the Appellate Body.
The most active users of the system as complainant being the United States (97),
the European Union (82), Canada (33), Brazil (25), Mexico (21) and India (19).
Facilitating the evolution of WTO rules had been the unprecedented level of
recourse by Members to the new disputes procedures. Overwhelmingly, the most
intractable disputes had concerned the 117 disputes over implementation of Dis-
pute Settlement Body (DSB) recommendations. Over 34 cases had concerned
recourse to Article 21.5 on implementation of DSB decisions and 21 cases of
recourse to Article 22 on retaliation.

Authorization by the DSB to suspend concessions has been relatively rare.
The DSB has granted suspension in only nine disputes thus far. We saw two ex-
amples in 2010 of suspension of proceedings. Both cases involved arbitrations
under Article 22.6 of the DSU, where the United States objected to the level of
suspension of concessions proposed by the European Union in one zeroing case
and by Japan in another zeroing case.

Disputes on goods continue to be the most common disputes brought before
the WTO. Asof the end of 2010, only 28 did not involve goods. In other words,
since the establishment of the WTO 1n 1995 until the end of 2010, about 94% of

disputes involved goods, while only about 6% did not.

Three panel reports were adopted by the DSB without these were appealed.
Three remaining Panel reports were appealed during 2010. Thus, three out of the
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six panel reports for which the 60-day deadline expired in 2010 were appealed,
yielding an appeal rate for the year of 50%.

Composition of the Appellate Body in 2010
The Appellate Body of the WTO is a standing body composed of seven
members appointed by the Dispute Settlement Body for a term of four years with

the possibility of being reappointed once for another four-year term.

Composition of the Appellate Body 1 January to 31 December 2010

Name Nationality Term(s) of office

LiliaR. Bautista Philippines 2007-2011

Jennifer Hillman United States 2007-2011

Shotaro Oshima Japan 2008-2012

Ricardo Ramirez-Hernandez Mexico 2009-2013

David Unterhalter South Africa 2006-2009
2009-2013

Peter Van den Bossche Belgium 2009-2013

Yuejiao Zhang China 20082012

Pursuant to Rule 5(1) of the Working Procedures, David Unterhalter served
as Chairman of the Appellate Body from 11 December 2009 to 16 December
2010. Appellate Body Members elected Lilia Bautista to serve a Chair of the Ap-
pellate Body commencing on 17 December 2010.

In accordance with Article 17.7 of the DSU the Appellate Body received legal
and administrative support from the Appellate Body Secretariat. The Appellate
Body Secretariat currently comprises a Director and a team of ten lawyers, one
administrative assistant, and three support staff. Werner Zdouc has been the Di-
rector of the Appellate Body Secretariat since 2006.

Appeals made to the Appellate Body in 2010

Under Rule 20(1) of the Working Procedures, an appeal is commenced by



giving notice in writing to the DSB and filing a Notice of Appeal with the Appel-
late Body Secretariat. Rule 23(1) of the Working Procedures allows a party to the
dispute other than the initial appellant to join the appeal, or appeal on the basis of
other alleged errors, by filing a Notice of Other Appeal within 5 days of the filing
of the Notice of Appeal. Three appeals were filed 2010. Two of the appeals
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included an “other appeal”. All three appeals related to original proceedings.

Appeals filed in 2010
Panel Date of Appellant' | Document | Other Document
reports appeal number appellant’ | number
appealed
Australia- 31 Aug2010 | Australia | WT/ New WT/
Apples DS367/13 | Zealand | DS367/14

and Corr.1

ECand 21July 2010 | European | WT/ United | WT/
certain Union DS316/12 | States DS316/13
member
States -
Large Civil
Aircraft
US-Anti 1Dec 2010 | China WT/ — —
Dumping DS379/6
and
Counter-
vailing
Duties
(China)

! Pursuant to Rule 20 of the Working Procedures.
2 Pursuant to Rule 23(1) of the Working Procedures.
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Appellate Body Reports issued in 2010

One Appellate Body report was circulated during 2010. As of the end of
2010, the Appellate Body had circulated a total of 101 reports. There were two
appeals in progress at the end of 2010.

Case Title Document Date Date adopted | WTO
number circulated | by the DSB Agreements
covered

Australia- Apples | WT/DS367/ | 29 Nov 2010 | 17 Dec 2010 | SPS
AB/R Agreement

The Editor is thankful to Mr. Rajeev Kher, Additional Secretary, Department
of Commerce, Government of India, Head and Professor Abhijit Das, Professors
Shashank Priya and Madhukar Sinha of the Centre for WTO Studies for their
comments on this work. Finally, the secretarial support provided by Miss Asha
Rawat is greatly acknowledged.

Bipin Kumar
Assistant Professor/Consultant
Centre for WTO Studies, IIFT, New Delhi
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Vienna Convention on the Law of Treaties,
Vienna, 23 May 1969

Working Procedures of Appellate Review, WT/
AB/WP/5, 4 January 2005 (the provisions of
which apply to appeals initiated prior to 15
September 2010); and Working Procedures for
Appellate Review, WT/AB/WP/6, 16 August
2010(the provisions of which apply to appeals
initiated on or after 15 September 2010)

World Trade Organization

Marrakesh Agreement Establishing the World
Trade Organization
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I. AMENDMENTS TO THE WORKING
PROCEDURES FOR APPELLATE REVIEW

The latest amendments to the Working Procedures for Appellate Review came
into effect on 15 September 2010 and are applicable to appeals initiated on or
after that date. A consolidated version of the Working Procedures incorporating
these amendments was circulated on 16 August 2010. The amendments modify
the deadlines for written submissions during an appeal and provide for the filing
and service of written submissions in electronic form.

The Working Procedures for Appellate Review was first adopted on 16 February
1996 pursuant to Article 17.9 of the DSU, which provides for the Appellate Body
to draw up its working procedures in consultation with the Chairman of the DSB
and the Director-General. Rule 32(2) of the Working Procedures specifies that
the same procedures apply in the event of amendments to those working
procedures. In 2010, the Appellate Body amended the Working Procedures for
the fifth time®since their adoption in 1996. A consolidated version of the Working
Procedures incorporating these amendments can be found as WTO document

WT/AB/WP/6.

In the context of the latest amendments, the Appellate Body had initially
proposed three amendments, which were communicated to the Chairman of the
Dispute Settlement Body by letter of 16 December 2009 and were subsequently
circulated to all WTO Members as document WT/AB/WP/W/10.

3 The first two amendments, adopted in 1997 and 2002, respectively, related to the term of
office of the Chairman of the Appellate Body. The third, adopted in 2003, concerned
enhancement of third party participation at the oral hearing. Finally, in 2005, the Appellate
Body adopted changes to certain defined terms, appellant submission deadlines, multiple
appeal deadlines, as well as rules regarding notices of appeals, clerical errors, and oral
hearings.
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The first proposed amendment provided that an appellant’s written submission
would be filed when an appeal is commenced, namely, on the same day as the
filing of a Notice of Appeal, rather than seven days after an appeal is commenced,
as was provided under the Working Procedures effective at the time of the proposal.
The deadlines for the Notice of Other Appeal, written submissions, and third-
party notifications would be advanced accordingly, and third participants’
submissions would be due three days after, instead of on the same day as, appellees’
submissions. The purpose of this amendment was to allow the Appellate Body
and the WTO Members to focus on the substance of the issues raised in an appeal
as early as possible, thereby facilitating a more efficient use of time during the 90-
day period.

The second proposed amendment explicitly authorized, subject to certain
conditions, parties and third parties to file documents with the Appellate Body,
and serve documents on other parties and third parties, by electronic mail. The
Appellate Body considered that the proposed amendment reflected the practice
developed in recent years and would assist participants and third participants in
the filing process and better accord with their actual working practices. This
proposal would also have allowed parties and third parties to file paper copies of
their submissions the day after, rather than on the same day as, the filing of the
electronic version.

The third proposed amendment would have introduced a procedure for
consolidating appellate proceedings where two or more disputes share a high degree
of commonality and are closely related in time. This proposed amendment was
intended to maximize the efficient use of limited time and resources by
codifying the practice of consolidating appellate proceedings before a single
Division when appeals of separate, but similar, Panel reports are filed at or around
the same time.

With regard to the deadlines for filing documents and for the oral hearing, the
following amendments had been adopted. First, Rules 21(1), 23(1), and 23(3)
were amended to provide that the appellant’s submission will be due on the same
day as the filing of the Notice of Appeal, and that the Notice of Other Appeal
and the other appellant’s submission will be due 5 days after the filing of the
Notice of Appeal. The Appellate Body thus adopted, without modification, its
proposal to eliminate the seven-day period between the filing of the Notice of
Appeal and the appellant’s submission.
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Second, Rules 22(1) and 23(4) were amended to provide that an appellee’s
submission will be due 18 days after the filing of the Notice of Appeal, thus
maintaining the time-period between the appellant’s submission and the appellees’
submissions that had been provided under the Working Procedures. This
represented a modification of the initial proposal that the appellees’ submissions
be due 15 days after the filing of the Notice of Appeal. In making this modification,
the Appellate Body took into account certain WTO Members’ expressed preference
that there be no reduction in the time period between the filing of the appellant’s
submission and the filing of the appellee’s submission, as well as the overall objective
of enhancing the efficient use of the limited time available in appellate proceedings
for all participants.

Third, Rules 24(1) and 24(2) had been amended to provide that third participant’
submissions and notifications will be due 21 days after the filing of the Notice of
Appeal, that is, 3 days after the deadline for the filing of the appellee’s submission.
This amendment thus maintained the staggered deadlines initially proposed by
the Appellate Body between the filing of the appellees’ submissions and the third
participants’ submissions. The Appellate Body explained that the staggered
deadlines would enable third participants that file written submissions to comment
on the positions of all participants, rather than only on those of appellants and
other appellants. The Appellate Body also agreed with the observation made by
several Members that such a staggered deadline could contribute to a more efficient
oral hearing. The Appellate Body emphasized, however, that the amendment would
not result in any reduced opportunity for third participants to make oral statements
and respond to questions at the oral hearing.

Fourth, Rule 27(1) was amended to provide that oral hearings will, as a general
rule, be held between 30 and 45 days after the filing of the Notice of Appeal. The
Appellate Body adopted this range of dates to accommodate the amended deadlines
for written submissions.

Finally, Annex I of the Working Procedures was also amended to reflect the
new timetable for the filing of written documents and for the holding of oral
hearings in both general and prohibited subsidies appeals.

With regard to the filing and service of documents, the following amendments
were adopted. First, paragraphs 1,2, and 4 of Rule 18 were amended to provide
that official versions of documents in paper form are to be submitted to the
Appellate Body Secretariat by 17:00 Geneva time on the day that the document is
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due. Inaddition, paragraph 4 of Rule 18 was amended to provide that an electronic
copy of each such document should also be submitted to the Appellate Body by
the same deadline. By adopting these amendments, the Appellate Body modified
its initial proposal that documents sent by e-mail could be followed by paper copies
thereof the next day, and that, in case of discrepancy between the electronic copy
and the paper copies, only the electronic copy be taken into account by the Appellate
Body. In so doing, the Appellate Body took account of the WTO Members’
concerns, notably with respect to such issues as potential technical glitches, the
confidentiality of emails, and difficulties in verifying the timing of emails and the
identity of their senders. The Appellate Body further explained that, given thata
preference was expressed for maintaining the status quo pending implementation
of asecure digital dispute settlement registry that could be used to upload and
download documents, it had decided to proceed with amendments that reflect
current practice and are less extensive than those originally proposed.

The Appellate Body decided not to introduce the amendment regarding the
consolidation of appellate proceedings. The Appellate Body reiterated its view
that a more systematic approach to consolidation, including identification of the
criteria to be taken into account in the determination of when consolidation would
be appropriate, would benefit all potential participants in an appeal. Nonetheless,
the Appellate Body noted that many WTO Members expressed a preference for
maintaining the status quo. Thus, the Appellate Body stated that it would continue
to take decisions on consolidation in appropriate cases on the basis of Rule 16(1),
after consulting with the participants.

Finally, the above amendments necessitated that certain consequential
amendments be made to the Working Procedures, including: (i) a row added to
the Table set out in Annex I1l indicating the latest amendments to the Working
Procedures and the relevant explanatory documents and DSB meeting minutes;
(i1) an express reference, in the text of paragraphs 1 and 2, to the fact that there
have been amendments to the Working Procedures.



II. ADoPTED PANEL REPORTS

1. EUROPEAN COMMUNITIES AND CERTAIN
MEMBER STATES -MEASURES AFFECTING
TRADE IN LARGE CIVIL AIRCRAFT WT/DS316/R,
30th June 2010

Parties:

United States of America
European Communities

Third Parties:
Australia, Brazil, Canada, China, Japan and Korea

Factual Matrix:

On 6 October 2004, the United States requested consultations with the
European Communities and certain EC member States (Germany, France, the
United Kingdom, and Spain) pursuant to Articles 1 and 4 of the Understanding
on Rules and Procedures Governing the Settlement of Disputes, Article XXTII:1
of the GATT 1994" and Articles 4, 7 and 30 of the Agreement on Subsidies and
Countervailing Measures (to the extent that Article 30 incorporates Article X XIIT
of the GATT 1994), with regard to measures affecting trade in large civil aircraft.
The parties failed to resolve the dispute through consultations.

On 31 May 2005, the United States requested the establishment of a Panel
pursuant to Article 6 of the DSU, Article XXTII: 2 of the GATT 1994, and Articles
4,7 and 30 of the SCM Agreement (to the extent that Article 30 incorporates
Article XXIIT of the GATT 1994). In its request for establishment of a Panel, the
United States requested that the Dispute Settlement Body initiate the procedures
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provided in Annex V of the SCM Agreement pursuant to paragraph 2 of that
Annex.

Product at Issue in the dispute

The parties agreed that the product at issue in this dispute was large civil
aircraft, as distinguished from smaller (regional) aircraft and military aircraft. Large
civil aircraft (“LCA”) can generally be described as large (weighing over 15,000
kilograms) “tube and wing” aircraft, with turbofan engines carried under low-set
wings, designed for subsonic flight. LCA were designed for transporting 100 or
more passengers and/or a proportionate amount of cargo across a range of
distances serviced by airlines and air freight carriers. LCA are covered by tariff
classification heading 8802.40 of the Harmonized System (“Airplanes and other
aircraft, of an unladen weight exceeding 15,000 kg”).

The design, testing, certification, production, marketing and after-delivery
support of LCA is an enormously complex and expensive undertaking. LCA are
presently produced only by Boeing and Airbus, which both sell a range of LCA
models world-wide, to serve the range of needs of their customers, principally
airlines and airplane leasing companies. Both companies engage in continued
development of LCA, which requires significant up-front investments over a period
of 3-5 years before any revenues are obtained from customers. Sales of LCA are
relatively infrequent, but generally very large in terms of the number of aircraft
and dollar amounts involved (LCA sales are made in USD), although deliveries are
generally made over a period of years subsequent to the sale.

Customers choose among the various LCA models available those they
conclude are most suitable for their needs, generally considering a broad variety
of factors, including the physical and operating characteristics of the available
models, operating costs, existing fleet, routes to be served by the aircraft, the
structure of the existing fleet, and costs, with a view to minimizing costs and
maximizing revenues.

The parties disagreed as to the scope of the subsidized product or products,
and the scope of the like product or products, at issue in this dispute. The United
States contended that the subsidies at issue in this dispute benefit the production
and marketing of the full range of LCA manufactured by Airbus, and that therefore
the “subsidized product” was the Airbus LCA family as a whole, and that the
corresponding “like product” was the entire family of Boeing LCA. The European
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Communities, on the other hand, contended there were four “families” of Airbus
LCA, each constituting a separate allegedly subsidized product, and that there
were three Boeing “like products” corresponding to three of the Airbus families
of LCA, and no Boeing “like product” corresponding to the Airbus A380 family.

Essential Background: Corporate History of Airbus

Boeing was the sole producer of large civil aircraft until the 1960s when a
consortium was formed amongst Spain’s CASA, France’s Aerospatiale and
Germany’s Deutsche Airbus to form the entity known as Airbus today. Until the
creation of Airbus SAS in 2001, the Airbus companies were originally organized
as a consortium. After the termination of Airbus Industries and integration of the
activities of Airbus Industries resulted Airbus SAS. After the exit of Lockheed
from the United States market and the merger of McDonnel Douglas and Boeing,
Boeing and Airbus constituted a duopoly in the Large Civil Aircraft market. Both
member states accused each other of subsidizing the LCA industry. In this dispute,
the United States had challenged the Launch Aid* development funding as being a
highly preferential financing which amounts to a specific subsidy.

» EC/EU

Following the conclusion of the Treaty of Lisbon, the European Union is
now represented as the European Communities. The new Treaty of Lisbon entered
into force on 1 December 2009. The European Communities was then replaced
by the European Union which succeeds it and takes over all its rights and obligations.
In the WTO context, this meant changing from “The European Communities” to
“The European Union” - the European Union remains a Member of the WTO
alongside 27 EU Member States and the Delegation of the European Union
continues to represent the EU and its Member States in the WTO.

Overall, the Treaty of Lisbon does not fundamentally change the EU’s
institutional set-up, which is still based on its three main institutions: European
Parliament, Council and European Commission. However, the Treaty of Lisbon
has returned the relations between the European Parliament, the Council, and the
European Commission, so that full benefit can be derived from the new
arrangements under the treaty. As regards trade policy, the Lisbon Treaty has

*  The EC responded by stating that Launch Aid was an over-general term which was to be

replaced by the use of the term Member-State Financing.
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significantly enhanced the role of the European Parliament, making it a fully fledged
decision-maker in this field.

» BCI/HSBI

As provided for under Annex V of the SCM Agreement the specific procedures
for dispute settlement under the SCM Agreement allow for specific treatment of
information obtained under it. Following the appointment of the ‘Facilitator’ under
the provisions of Annex V of the SCM Agreement, the European Communities
requested the adoption of additional procedures of the protection of confidential
information. The said information was classified as Business Confidential
Information (“BCI”) and Highly Sensitive Business Information (“HSBI”). The
information was to be protected as under procedures arrived at by the Facilitator
with the parties.

In the EC-Bananas case, with respect to the handling of business confidential
information, the US had requested the Panel to consider special working procedures
for the same. The Panel had acquiesced with the request despite the EC’s opposition
to the same.* However, the Panel in Wheat Gluten had not adopted such procedures
for private confidential information despite the communications received from
the parties in respect of the procedure.* The parties’ right to closed proceedings is
contained in Paragraph 2 of Appendix 3. The same permits “interested” parties
and the parties to the dispute to be present during the Panel proceedings. It has
been clarified by the Panel in the US-Lead case that the scope of “interested”
parties does not extend beyond the third parties who have already notified their

> European Communities-Regime for the Importation, Saleand Distribution of Bananas-Recourseto
Arbitration by the European Communities under Article 22.6 of the DSU, W'I/DS27/ARB,
dated 9 April 1999.

¢ United States-Definitive Safeguard Measures on Imports of Wheat Gluten from the European
Communities, WT/DS166/R, adopted 19 January 2001, para. 3.2.
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interest in participation in the proceedings to that of observers.” The debate as
regards allowing public hearings is still unresolved.®

United States-Imposition of Countervailing Duties on Certain Hot-Rolled Lead and
Bismuth Carbon Steel Products Origination in the United Kingdom, WT/DS138/R,
adopted 7 June 2000.

8 BCI under Appellate Body:

Canada has requested that the Appellate Body adopt the Panel’s BCI Procedures and
focus on balancing two competing interests - fairness and due process. Canada had
identified that protection under Article 18.2 would not suffice because the information
submitted in the dispute was not in the public domain and was of the nature which would
entail significant commercial interest, particularly from competitors. Brazil acceded to
Canada’s request for procedures to protect BCI as a good faith attempt. However, the
acceptance was a qualified acceptance based on the assurance that authorise personnel
shall not have their access to information restricted, and secondly the scope of Business
Confidential Information should be limited to business proprietary information of private
parties who are not subject to confidentiality obligations of the DSU. The European
Communities had argued against the “transplant” of the Business Confidential Information
procedures from countervailing duty procedures from certain members of the WTO
into the WTO itself. Firstly, the procedures would deny a party or a third party access to
those documents which were being submitted to the Appellate Body. Secondly, there
would be new rights and obligations created for the members as opposed to the principle
set out in Article 3.2 of the DSU which says that rights or obligations shall not be diminished
by any other source of law than the covered agreements themselves. The United States,
as athird part had argued that additional procedures for protecting business confidential
information is extremely important as a basic consideration of due process because nothing
in the DSU precludes such protection and it is actually allowed for by the panel under
Article 12.1 read with Appendix 3. The Appellate Body declined the request of Brazil
and Canada to adopt additional procedures for the protection of business confidential
information in the appellate proceedings. Under Article 17.9 of the DSU, the Appellate
Body has the authority to draw up its own Working procedures. Furthermore, under
Article 18.2 of the DSU, written submissions to the panel or the Appellate Body are
treated as being confidential (though made available to the other parties in the dispute).
Finally, the participants are representatives of the Member countries and are under a
corresponding obligation to treat such information in a circumspect manner. The Appellate
Body gave the following reasons; (i) The members of the Appellate Body and the staff
are bound by Article VII* of the Rules of Conduct which state as follows: “Each covered
person shall at all times maintain the confidentiality of dispute settlement deliberations
and proceedings together with any information identified by a party as confidential”.
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Preliminary Issues
Continuity of Benefit:

The EC noted that alarge number of subsidies identified by the United States
had been received years ago, by entities other than Airbus SAS. The EC noted the
US claim seemed to be that the core ingredient of a serious prejudice analysis was
almost always that the product at issue be subsidized, but the recipient was left
undetermined.’ The EC had argued that certain transactions had extinguished
subsidies to Airbus by event of subsequent privatization. The US in response
pointed out that thought a “pass-through” analysis might be relevant in the CVD
context, there is no need to determine whether the subsidies are provided directly
to the producers of the merchandise at issue causing adverse effects to the other
members. The benefits to the industry occur over a long period of time with the
identity of the recipients constantly in flux considering Airbus changed its corporate
identity over time. The Panel further noted that it was not necessary to have to
prove the individual pass-through effect for each subsidy.

“Like” product determination

Considering Airbus and Boeing are the only two producers of LCA in the
world, the Panel was left with little choice but to make a like product determination
between the two of them. While the United States contended the Airbus LCA
family corresponds to the Boeing LCA family, the EC submitted that there are
four families of Airbus, and though there might be three families in Boeing (based
on size and seating capacity) which correspond to the first three families of Airbus,
there is no “like” product for the Airbus 380 family.

“Measures” at Issue

‘Launch Aid’ was the nomenclature of the family of measures identified by
the US as being violative under the SCM Agreement. Launch Aid was identified as
financing [which]is alleged to provide benefits to companies including financing
for projects that would otherwise not be commercially feasible. The scope of the

[ascited by the EC]The AB in Canada-Aircrafi said that a benefit cannot exist in the
abstract, “but must be received and enjoyed by a beneficiary or a recipient”. The application
of the Tokyo Round Subsidies Code was also not allowed under Article 7.2 of the DSU
and further in Articles 3.2, 3.4 and 19.1 of the DSU.
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measures encompassed financial and non-financial measures. Some of the finance
provided stated that where the aircraft is not successful, financing need not be
repaid and such assistance was provided in the form of debt forgiveness and debt
assumption by the governments. Other identified financing measures included the
funding given for R&D projects, equity transfusions and grants by the EC and the
contributions made by the European Investment Bank to British Aerospace,
Aerospatiale, Airbus Industrie, CASA, EADS (Airbus 380) and so on. The two
final measures identified note that any ‘other measures which result in the grant of
financial contribution to Airbus’ must also be included within the ‘terms of measure’
in an attempt by the United States to ensure that no such exclusion of consideration
of measures can occur on the grounds of “specificity” or request under Article

6.2 of the DSU.
Inter-temporal Scope

Whether it is appropriate to consider LA/MSF contracts prior to 1995 under
the SCM agreement - temporal scope?

o The EC submitted that LA/MSF measures before the entry of the SCM
agreement could not be studied under Article 5 of the SCM agreement because
they were “grandfathered” by the 1992 Agreement.

o Relevance of 1979 Tokyo Round Subsidies and Countervailing Measures
Code to the matter. (Other international aircraft related agreements)

» Temporal Scope of the SCM Agreement

Scope of Inter-temporal application of international law [Island of Palmas
Arbitration] The European Communities stated that the LA/MSF contracts for
A320and A330 and A340 should not be assessed against the SCM agreement and
must be instead weighed against the standards of the Tokyo Round Subsidies
Code. The United States on the other hand asserted that this contention of the
EC would find no force in the WTO where the sources of law do not include the
Tokyo Round Subsidies Code which is not a covered agreement. The acts should
be judged in light of law contemporary with their creation and that rights acquired
in a valid manner according to the law contemporaneous with their creation may
be lost if not maintained in accordance with the changes in international law. The
Panel however noted that the EC had misapplied the doctrine of inter-temporal
application of international law. Article 5 of the SCM agreement established an
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obligation on Members to not cause adverse effects to the interests of other
Members through the use of subsidies from the year 1995. This applies even to
subsidies which were envisaged before the year 1995.

» Importance of other International Aircraft Related Agreements

The EC brought to the notice of the Panel two international agreements dealing
with trade in civil aircraft, the 1979 Agreement on Trade in Civil Aircraft (“the
1979 Agreement”) and the 1992 Agreement concerning the application of the
GATT Agreement on Trade in Civil Aircraft on trade in large civil aircraft (“the
1992 Agreement”).'® The EC submitted that the agreements “provide essential
factual background” and further evidence that aircraft production has been treated
as aspecial case in the GATT and the WTO since the rules on subsidies were first
promulgated in 1979 during the Tokyo Round of trade negotiations. The EC
might have been trying to suggest that the agreements need to be regarded as
interpretative tools as Mavroidis'! suggested, and not as a source of law which
needs express mention, or reference in the covered agreements. Further the EC
might have utilised these agreements to demonstrate subsequent state practice
relating to the subsidies agreement. The Agreements as a “source of law” were
also considered by the Panel.

Launch Aid

Was Launch Aid a subsidy within the meaning of Article 1 of the SCM
agreement?

The United States challenged not only every grant under the Launch Aid
programme, but also the entirety of the program.

110 L AUNCH AID:

The application of the Tokyo Round Subsidies Code was also not allowed
under Article 7.2 of the DSU and further in Articles 3.2, 3.4 and 19.1 of
the DSU.

See generally, Petros C. Mavroidis, No Outsourcing of Law? WTO Law as practiced by
WTO Courts, the American Journal of International law, Vol. 102, No. 3 (Jul. 2008), pp.
421-475.
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1.  Whether the Launch Aid that Airbus received for the A380, A340-
500/600 and the A330-200 were prohibited export subsidies?

According to the United States the steps to prove that a particular subsidy is
an export subsidy is that there is a subsidy under Article 1.1 of the SCM agreement,
that there is existence of actual or anticipated exportation or export earnings.
Hence there must be the grant of a subsidy that is tied to, actual or anticipate
export earnings. The EC argued that the entire framework on which the US based
its analysis was flawed. While dealing with A380, A 340-500, A 330-220, the US
argued that there was subsidization under Article 1.1 of the SCM agreement. It
was provided because the governments know Airbus was developing the A 380
primarily for the export market. Launch Aid payment had a repayment clause
which is tied to the sales of the aircraft. [Where sales are not met, the repayment
of aid is forgiven or indefinitely postponed]. The EC argued that mere anticipation,
consideration or motivation that there might be exports does not actually constitute
acontingency.

With respect to USD 1,700 million LA/MSF measure for A350 it was found
Existence of a clear and identifiable commitment to provide Launch Aid/ Member
State Financing not proven. The Panel found these terms were subject to
negotiation, and were not back loaded, success-dependent and below market-
interest terms. "

The United States argued that each of the individual LA/MSF contracts
involved a financial contribution which was either in the form of direct transfer
of funds or a potential direct transfer of funds within the meaning of Article
1.1(2)(1) (1) of the SCM agreement. The United States cited Canada-Aircraft and
US Lead and Bismuth II, to enunciate what a benefit and financial contribution
were - a financial contribution will confer a benefit on a recipient within the

12 Article 14(c) of the SCM agreement — Loan Guarantee calculation for the purpose of

countervailing duty terms. The benefit of a loan guarantee is measures as the difference
in the amount that a recipient pays for a loan guaranteed by the government and a
comparable commercial loan absent the loan guarantee. It was found that there was
insufficient evidence submitted by the United States to come to this conclusion. [Article
1.1(b) of the SCM agreement- when does a financial contribution confer a benefit?]] The
panel considered whether a ‘benefit’ had actually been conferred; it cited Canada Air-craft
in citing that a financial contribution will only confer a benefit or an advantage where the
terms are more advantageous than those which would have been available to the recipient
in the market
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meaning of Article 1.1(b) of the SCM agreement when provided on terms better
than those available to the same recipient in the market. The United States stated
that the loan available through the LA/MSF contracts were available at substantially
below what the market would demand for financing with similar characteristics.
Particularly, the United States noted that there was a transfer of “substantial risks”
or “extremely high risks” associated with LCA development from Airbus to EC
member states and the same was not reflected in the level of interest rates charged
for this financing. Furthermore the loan characteristics are described as being
success-dependent, unsecured and back-loaded. Hence Airbus, according to the
United States receives financing with no down-side risk.

The European Communities on the other hand while expostulating on the
notion of “benefit” cited the 1992 Agreement (Article 4). According to EC, this
1992 agreement was an instrument of international law applicable between the
parties as under Article 31 (3)(c) of the VCLT. The EC specifically connoted that
the domestic support rendered through Member-state-financing was acceptable
under the terms of Article 4 of the 1992 agreement and therefore did not confer
abenefit upon Airbus within the meaning of Article 1.1(b) of the SCM agreement.
The Panel while considering this stance of the EC went on to actually consider
the terms of Article 4 of the 1992 agreement - the Panel however expressed not
being aware as to “inform” the meaning of the word “benefit” through Article 4.
Furthermore the EC submitted that with respect to the Large Civil Aircraft industry
it was futile to consider “perfect” market conditions. Instead the methodology to
be resorted to was to test the reasonableness of the forecast number of sales over
which repayments are intended to secure the rate of return agreed to.

The Panel’s analysis

Panel admitted that LCA development has significant start-up costs. The
contractual framework is either (i) inter-governmental agreements implemented
through individual national-level contracts or other legal instruments entered into
by EC States in favour of Airbus in its territory and (i1) individual contracts between
the relevant EC member State government and the Airbus entity in its territory.
The Panel decided to conclude if a LA/MSF confers a benefit by examining whether
the cost of the challenged LA/MSF contracts to Airbus is less than the cost that
Airbus would have been faced with had it sought financing on the same or similar
terms from the market. The Panel decided to study the rates of return that would
be asked by a market-based lender for financing on the same or similar terms and
conditions. The Panel finally tabulated the LA/MSF rate of return with the market
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rate of return and came out with a differential rate. The United States noted that
all the LA/MSF contributions given at zero rate of interest do not seek a commercial
rate of return, leading to the conclusion that there is a conferral of benefit. Though
the Panel agreed with the US argument, the European Communities brought up
an interesting argument to highlight the specific nature of the Large Civil Aircraft
industry. The EC said that it would be difficult to quantify the obligations which
Airbus has to the different governments by purely considering the interest rates
alone. Indeed, in the EC contended that some of the LA-MSF measures might
contain public policy obligations and that it is futile to compare such aloan with a
commercial value. The Panel however, followed the WTO principles of burden
of proof and concluded that where a party advanced a particular notion in support
of its argument it had the concurrent obligation to prove it as well. The Panel
found that the lack of evidence in combination with the absence of even suggesting
a particular quantitative or qualitative methodology with which to assess the “public
policy” obligations in the LA/MSF contracts had resulted in the EC failing to
prove its case.

The “Specific” nature of the LA/MSF subsidies

The United States submitted that pursuant to Article 2 of the SCM agreement
every subsidy conferred on Airbus is specific because it finds its origin in a specific
contract between the relevant EC member State and Airbus. The subsidies grant
were limited to ‘certain enterprises’ within the meaning of Article 2.1(a) of the
SCM agreement. Hence, the Panel agreed with the United States.

The basic issue was whether LA/MSF can be said to be a programme or a
measure which can be the subject of scrutiny by the Panel given the fact it is not
explicitly written anywhere?

The Panel required the United States to demonstrate that the unwritten LA/
MSF programme is attributable to governments of France, Germany, Spain and
the UK. The United States had specifically argued that the challenged LA/MSF
programme had created expectations amongst the public and the private sector.
The Panel however concluded that the United States had not met the “high
threshold” to establish the existence of the unwritten LA/MSF programme. The
Panel then proceeded to consider whether the LA/MSF for the A380, A340-500/
600 and the A330-200 constitutes a prohibited export subsidy within the meaning
of Article 3 of the SCM agreement.
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According to the United States a subsidy which is contingent both in law and
in fact upon anticipated export performance is a prohibited export subsidy within
the meaning of Article 3.1(a) of the SCM agreement. The conditions as expostulated
in Canada-Aircraft involve (i) the “granting” of a subsidy, (i1) that is “tied to”; (ii1)
“actual or anticipated exportation or export earnings”. The Panel’s approach took
into account the earlier declaration that the challenged LA/MSF agreements were
in essence a subsidy. Then the Panel went ahead to consider whether individual
programmes actually “anticipated exportation or export earnings”.

The panel then went on to consider if the grant of LA/MSF was “tied to”
anticipated exportation or export earnings within the meaning of footnote 4 of
the SCM agreement.

The Panel finally concluded that the German, Spanish and UK A 380 contracts
were prohibited export subsidies with the meaning of Article 3.1(a) and footnote
4 of the SCM agreement. Then the Panel proceeded to examine whether the LA/
MSF measures were contingent in law upon anticipated export performance.

European Investment Bank Loans

The Panel first considered whether the 12 loans provided by the European
Investment Bank (EIB) were specific subsidies within Article 1 and 2 of the SCM
agreement. Of the twelve loans identified the EC noted that certain loans granted
between 1988 and 1993 were outside the temporal scope of the SCM Agreement
and that the loans which had been granted to earlier bodies prior to the
establishment of Airbus SAS could not be said to have “passed through” to Airbus
SAS. Further the EC stated that some of the loans had been paid for, meaning
they were no more “existing measures”.

With respect to the loan which had already been paid up, the Panel considered
the Appellate Body’s statement in US-Upland Cotton where they had observed
that there could be a time-lag between payment of a subsidy and any consequential
adverse effects. The United States had argued that a subsidized loan could continue
to cause adverse effects the same way that a subsidy grant could continue to provide
a benefit or cause adverse effects after being granted. The EC had adopted the
argument that subsidised loans cannot cause adverse effects beyond the date on
which they have been fully repaid and hence Article 5 of the SCM agreement. The
Panel did not agree with this submission of the EC. The Panel after citing Indonesia
Autos on the effect of a subsidy which might have been expired or be granted in
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the future still impacting the calculation of an ‘adverse effects’ claim resulted in
the Panel observing that the same might also apply to the subsidised loans granted
by the EIB.

The Panel then considered whether the 2002 finance contract between EIB
and EABS displayed the existence of a financial contribution in the form aloan
within the meaning of Article 1.1(2)(1)(1), the Panel found the 2002 finance contract
evidenced the existence of a potential direct transfer of funds within the meaning
of Article 1.1(2)(1)(1).

2002 EIB loan to

Panel decided it was a

The interest rate charged by the EIB

Aerospatiable, 1993
loan to Aerospatiable
for Super Transporteur
and so on..

subsidy under Article 1.1
of the SCM agreement
because it conferred a
benefit within the meaning
of Article 1.1 (b) of the
SCM agreement.

EAD:s for A 380 subsidy under Article 1.1 | was less than the market rate taking
of the SCM agreement | into account comparable
because it conferred a | financing. EADS were not required
benefit within the meaning | to pay commitment fees.
of Article 1.1 (b) of the
SCM agreement.

1992  loan  to| Panel decided it was a | It wasgranted atan interest rate To

Aerospatiale forthe A | subsidy under Article 1.1 | the cost of borrowing for the

330/A340 of the SCM agreement | French government thereby being
because it conferred a | moreadvantageous than the interest
benefit within the meaning | rate available though comparable
of Article 1.1 (b) of the | financing. The interest rate terms did
SCM agreement. not include a risk premium.

1998 loan  to| Panel decided it was a | It wasgranted atan interest rate To

the cost of borrowing for the
French government thereby being
more advantageous than the interest
rate available though comparable
financing. The interest rate terms did
not include a risk premium.

1991 loan to British

Panel decided it was a

of Article 1.1 (b) of the
SCM agreement.

It was granted at an interest rate To

Aerospace for A330/ | subsidy under Article 1.1 | the cost of borrowing for the
A340, 1990 loan to| of the SCM agreement | French government thereby being
CASA for A 320 and | because it conferred a | moreadvantageous than the interest
A 330/340 benefit within the meaning | rate available though comparable

financing. The interest rate terms did
not include a risk premium.
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Whether the EIB loan subsidies were specific under the meaning of Article
2 of the SCM Agreement?

Citing US-Upland Cotton, the Panel observed that the concept of specificity
under Article 2.1 of the SCM agreement requires the analysis of whether a subsidy
is broadly available throughout the economy so as to not benefit a particular limited
group of producers of certain products. The United States had sought to satisfy
this definition of ‘specificity’ by substantiating that the EIB loans are granted
following individual negotiations and that they are granted on a discretionary basis
and the terms are not pre-determined or crystallised and they occur on a case-by-
case basis.

The ‘specificity’ requirement under Article 2.1(a) focuses on whether the
granting authority or the legislation explicitly limits access to the subsidy to certain
enterprises. In determining whether the EIB did this, the Panel studied the lending
operations of the EIB. On considering the scope of the word ‘explicit’ the Panel
noted that it meant that the limitation would have to be utterly unambiguous in
nature.

Furthermore, the US stated that the Eligibility Guidelines of the EIB Statute
set out the steps the EIB follows to exercise its discretion to provide loans. The
Panel also disagreed with the Panel’s interpretation of specificity in Japan-DRAMS.
The Panel noted that the decision laid down in Japan-DRAMS might lead to the
mistaken conclusion that all exercises of discretion by a funding authority would
result in there being a finding of “specificity”. The Panel further noted that where
there is the appearance of non-specificity, there is need for an analysis if the grant
of the subsidy is actually -de-facto specific under Article 2.1(c) of the SCM
agreement. The Panel finally concluded that the restructuring measures undertaken
in Japan-DRAMS were in essence substantially different from the financial
contributions made by the EIB. The Panel noted that though there was an ‘element
of discretion’ in the EIB loans, the contractual terms and conditions are largely
prescribed by the EIB’s standard contract templates.

An alternate argument taken up by the United States was to prove specificity
in the grant of a particular subsidy by differentiating the terms of a specific grant
by differentiation it from the terms and conditions of loans granted to other
recipients under the same program. Here, the United States also referred to the
systemic question of grant of information with respect to the subsidy grant regime
as specifically provided for under the Annex V process. Here, the United States
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submitted that the failure to provide information was to be observed as being the
fault of the European Communities and to accordingly permit the Panel to draw
adverse inferences owing to it constitution, an instance of non-cooperation under
paragraph 7 of Annex V. The Panel however did not agree with this argument by
noting that even if the loan subsidies to Airbus were provided on terms and
conditions outside the parameters of the EIB’s lending programme, they would
not render them specific under Article 2.1(a) because the exercise of discretion in
this regard does not illustrate any difference in exclusivity in the grant of subsidies
and only that the EIB could exercise its discretion to grant loans on particular
terms and conditions to Airbus. Hence, the Panel decided to focus on the 2.1(c)
analysis of subsidies to find out if the grant of discretion in the grant of loans
would have rendered the decisions specific, de-facto. The United States submitted
that Airbus was the predominant user of the EIB’s subsidy programme and the
funding amounts were ‘disproportionately large’ - the ‘disproportionately large’
quantum was to be assessed keeping in mind the “baseline” against which the
same ought to be measured. The United States notes that there are no baselines
against which to measure the propriety or engage in a quantitative comparison
considering there is no particular subsidy programme is existence, hence the United
State offered that there might be other ways to assess the caterogisation of subsidies
by the granting association.

In para.7.888 the Panel considered certain important aspects of when a loan
conferred by the EIB or any other multilateral finance institutions like the Asian
Development Bank, the International Finance Corporation etcetra would constitute
subsidies within the meaning of the SCM agreement. The Panel noted that the
extent to which aloan provided by any of the funding institutions would be stated
to amount to being the provision of a subsidy would obviously be a question
which can be answered in light of the facts of the impugned subsidy. The Panel
further discussed the issue upon the issue as to whether such an entity could in
essence be considered to be a government or any public body within the territory
of the Member for the purpose of consideration under Article 1.1(a)(1).
Furthermore considering that the provision of financial assistance is possibly the
mandate of these organizations, not every case of support could be subsidization
as may be prohibited or actionable under the SCM agreement.

The Panel on consideration of the salient features of the ‘other’ loans granted
to Airbus observed that they conferred a benefit under the meaning of Article
1.1(b) of the SCM Agreement because they were granted in part or totally on
below-market interest rate terms and the EIB had not charged the relevant Airbus
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entity arisk premium. Generally the Panel considered the features of the loan
such as commitment fees or non-utilization fees. The Panel while considering the
arguments of the United States with respect to demonstrating that the 2002 EIB
loan to EADS also conferred a benefit because the EIB did not charge non-
utilization fees or that the other eleven challenged loans conferred a benefit because
the EIB did not charge the entity either commitment fees or non-utilization fees,
observed the arguments were baseless. The EUR 700 million credit line was also
observed to not confer a benefit upon Airbus and therefore constitute a subsidy

within the meaning of Article 1 of the SCM agreement.

Baseline Determination for Article 6.1(c) finding

innovation”; “research
and development”;
“icts” and “human
capital formation”.

Baseline Arguments by the US Article 2.1(c) and
Determination “specificity”
2002 loan to | AllEIBlending | The EUR 700 million | The creditline to EADs
EADS under the credit lineto EADSwas | was the single largest
research and granted under this.The | provided to any one
development Innovation 2000 | company between 2000
objective for the | initiation was described | to 2006 bringing to the
“Innovation asbeing focused on one, | fore that the EADS was
2000 1initiation” | of five economic | the predominant user of
sectors: “development | the programme and
of SMEs and | making the loan
entrepreneurship”; | “specific” under Article
“diffusion of | 2.1(¢).

Loans granted
to Airbus be-
tween 1988
and 1993

The two economic
sectors that the EIB
focused its lending
activities on were
“energy and
infrastructure” and
“industry, services and
agriculture”.

EIB loans to Airbus were
disproportionately large
within the meaning of
2.1(c).
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Of relevance is the fact that a “programme” is said to exist where a subsidy
programme has been found to exist where there are factors® which connote that
aseries of subsidies are circumscribed in way so as to clearly identify that they are
a planned series of subsidies.

The Panel finally concluded that the United States had failed to establish that
each of the 12 challenged EIB loans were subsidies which were specific under
either Article 2.1(a) and Article 2.1(c) of the SCM agreement. They engaged in an
analysis of whether the Airbus entities had been entitled to “disproportionately
large” and “predominant use” could be identified.

Infrastructure and Infrastructure-Related Grants

When does the provision of goods or services in the form of infrastructure
constitute the provision of infrastructure which is “other than general
infrastructure” within the meaning of Article 1.(1)(2)(1)(ii1) was addressed as being
a question of access to users on a non-discriminatory basis by the United States
and as an alternative line of argument the United States submitted that the
infrastructure-related measures provided by German authorities in Hamburg,
Nordenham and Bremen, by French authorities in Touloose and so on were specific
subsidies under the meaning of Articles 1.1 and 2 of the SCM agreement. The
United States pointed out certain specific buildings, airports and roads as being
more than just “general infrastructure” as under Article 1.1(a)(1)(iii), and that there
was no financial contribution as asserted by the United States who had submitted
that each of the measures was a financial contribution within the meaning of
Article of 1.1.(1)(i) or (iii) of the SCM agreement. With respect to those measures
which were just grants the EC did not contest that they were either financial
contributions or that they rendered a benefit, instead the EC generally argued that
they were not specific.'

With respect to ZAC Aeroconstellation site, the Panel’s approach was to first
consider whether the improvements to access roads, the provision of the site and
the underpasses beneath the taxiways were measures of general infrastructure.
Then the Panel assessed whether the financial contribution represented by the

B (i) designation by the granting authority of a series of subsidies as a programme; (ii) a

common set of objectives and (iii) dedicated funding.
" Para7.1013
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measure, whether there was a benefit and a consideration of the appropriate
benchmark for comparison in assessing the question.

While considering the question of general infrastructure, the Panel noted that
though the development of industrial sites such as the ZAC Aeroconstellation
might benefit the society as a whole, it does not indicate the same falls under the
umbrella of being general infrastructure. Though the French authorities might be
said to be pursuing public interest in undertaking the development of the
Aeroconstellation site, the same cannot constitute general infrastructure. The Panel
observed that public expenditure of funds frequently involves public interest
concerns, but where the target, or beneficiary is always a single entity or a group
of entities the Panel limited the application of the term general infrastructure to
it. Similarly, the fact that there is a large public interest being served by a particular
grant does not alter that the same is conferring a benefit in the sense described by
Article 1.1(b) of the SCM agreement.

Infrastructure | EC submissions | The General Infra- | Benefitunder | Specificity under

grant structure argument | Article 1.1(b) | Article 2.1(a) of
of the SCM the Agreement
Agreement
Muhlenberger | The reclamation There wasa
Loch develop- | and development benefit because
ment of industrial land there was no
is a typical task market rate of
performed by return.
publicauthorities

as providers of
general infra-
structure.
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Infrastructure | EC submissions | The General Infra- | Benefit under | Specificity under
grant structure argument | Article 1.1(b) | Article 2.1(a) of
of the SCM the Agreement
Agreement
ZAC The EC stated | The Panel ob-|Therewasa Specificity was
Aeroconstella- | thatthe provision | served that the | benefit because | identified because
tion site of this was a|Z A C | therewasno | Airbus was the
measure of gen- | Aeroconstellation | market rate of | main beneficiary

eral infrastruc-
ture.

site and the con-
struction of EIG
facilties was under-
taken to enable Air-
bus to situate an
A380 final assem-
bly line in an advan-
tageous location in
France. The panel
did not allow the
general infrastruc-
ture argument in
this regard.

return.

as also because
the ZAC was
defined with a
view to be a site
for aeronautics-
related activities.

Provision of
Roads RD 901,
902 and 963 un-
der ZAC
Aeroconstellation
site.

The US noted
that these roads
were being iden-
tified and used
specifically by
Airbus. The EC
replied to this by
stating that im-
provements to
the roads in the
area had been un-
der consideration
long before the
decision to de-
velop the site had
occurred.

The panel ob-
served that the
road improvements
actually constituted
the provision of
general infrastruc-
ture within the
meaning of Article
1.1(2)(1)(1ii) of the
SCM Agreement.
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Infrastructure | EC submissions | The General Infra- | Benefit under | Specificity under

grant structure argument | Article 1.1(b) | Article 2.1(a) of
ofthe SCM | the Agreement
Agreement
Regional Grants| Prima Facie case EC - under
German Gov- made owing to EC Article 2.2 of the
ernment  in not refuting the SCM Agreementa
Nordenham and claim made. subsidy which is
German Land limited to certain
of Lower enterprises within
Saxony] a  designated
geographical
region within the
jurisdiction of the
granting authority
shall be specific.
The United States

had initially put
form that all
regional  aid
schemes were
specific
irrespective of
whether they
applied to certain
enterprises in the
designated
reglons.

German government’s transfer of its ownership share in Deutsche Airbus
to the Daimler Group - Specific subsidy to Airbus

There occurred a restructuring of Deutsche Airbus in the late 1980s. The
question was whether this constituted a specific subsidy to Airbus.

United States arguments
The United States argued that the acquisition by KfW of 20 percent of the

shares of Deutsche Airbus constituted a “financial contribution” by the German
Government in the form of “direct transfer of funds” within the meaning of
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Article 1.1(2)(1)(i) of the SCM Agreement. The US categorised this as a direct
equity infusion and stated that it conferred a financial contribution. The US cited
Article 14(1)(a) to connote that where a government’s decision to provide equity
to a company may become open to contest is where the decision is inconsistent
with the usual investment practice of private investors in the Member’s territory.
Basing this argument as the stronghold of its submission the United States then
proceeded to prove that the equity infusion in Deutsche Airbus was inconsistent
with the usual investment practice of private investors in Germany.

The United States argued that both the acquisition by KfW of the 20 percent
interest in Deutsche Airbus and the subsequent sale of that interest to Deutsche
Airbus’s parent MBB were specific subsidies. The Panel had on consideration of
additional factual information as adduced by the EC and the US concluded that
the 1992 transfer of KfW’s equity interest in Deutsche Airbus to MBB was not
“free of charge” as alleged by the United States. Still the Panel concluded that
KfW’s 1989 acquisition of a 20 percent equity interest in Deustche Airbus was a
specific subsidy to Airbus SAS. Similarly, the Panel also found that the 1992 transfer
by KfW of its 20% equity interest in Deustsche Airbus to MBB was a subsidy to
Airbus because it involved a financial contribution in the form of direct transfer
of funds and the consideration was less than the market value of the shares.

DEBT forgiveness by German Government

The German Government subsidized Airbus by forgiving at least DM 7.7
billion of Deutsche Airbus’ government debt. The Panel on consideration of the
1998 settlement by the German government of all Deutsche Airbus’ outstanding
repayment obligations to the German government in exchange for a payment of
DM 1.75 billion is a financial contribution in the form of a “direct transfer of
funds”. However the Panel concluded that the same did not necessarily point out
that they financial contribution conferred a “benefit” on Deustche Airbus within
the meaning of Article 1.1(b) of the SCM Agreement.

Whether the Equity Infusion that the French Government provided to
Aerospatiale were specific subsidies?

The United States had observed that four capital contributions made by the
French Government to Aerospatiale between the years 1987 and 1994 were specific
subsidies to Airbus. The first factor examined by the Panel was the effect of the
“pass-through’ analysis. The EC argued that the United States had failed to establish
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that the four capital contributions made by the French Government to
Aerospatiable between 1987 and 1994 are subsidies to Airbus SAS because the
United States had not demonstrated how the benefit conferred by the respective
financial contributions provided to Aerospatiable passed through to Airbus SAS.
The Panel however, concluded that if it was established that any of the financial
contributions were said to confer a benefit on the Airbus Industrie Consortium
they would not require the United States to have to establish that the benefit
would have “passed-through” from Aerospatiable to Airbus Industrie or to Airbus
SAS. In order to assess whether the capital contributions made by the French
Government to Aerospatiale conferred a benefit, it was necessary to evaluate as to
whether the terms on which the capital contributions were provided to Aerospatiale
were more favourable than what would have been ordinarily available to it. Though
there is no explicit guidance on making such determination, the United States had
suggested a standard for the examination by suggesting that it should be compared
with against the choice which an individual private investor would have made in
the same case. The United States argued that Airbus had not been “equity worthy”
at that point of time or capable of attracting investment capital from a private
investor thereby connoting that the French Government’s decision to provide
such investment capital was inconsistent with the usual investment practice of
private investors. Hence the Panel stated that the burden of proof that the United
States would have to comply with was in making the determination that no other
private investor would have found Aerospatiale investment-worthy.

1998 transfer of the French Government’s 45.76 percent interest in Dassault
Aviation to Aerospatiale

The Panel concluded that the 1998 transfer of the French Government’s interest
was a financial contribution. After having concluded that a private investor would
not have made the same decision to invest in Aerospatiale by transferring interest
in Dassault Aviation led the Panel to conclude the same was equivalent to the
Panel conferring a benefit on Aerospatiale within the meaning of Article 1.1(b) of
the SCM Agreement.

The Panel finally found that the French Government’s transfer of its 45.76
percent equity interest in Dassault Aviation to Aerospatiale was a “direct transfer
of funds” comparable to an equity infusion, the same conferred a benefit and the
same was specific as considered by Article 2 of the SCM Agreement.
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Research and Technological Development Funding that the EC and member
states provide to Airbus were specific subsidies

The United States had identified multiple cases of funding measures in the
form of grants which were to be used in research and technological development
and assailed the same as being subsidies. The issue of drawing adverse inferences
was discussed in detail in the context of the United States frequently advocating
their usage against the European Communities with respect to the EC aiding the
information gathering exercise under paragraph 7, Annex V of the SCM agreement.
The EC had raised a preliminary objection regarding the research grants allocated
to the earlier formed and dissolved corporate entities. In para 7.147 the Panel
noted that it was not required for the United States to demonstrate that the “pass
through” from the Airbus SAS of benefits had occurred through the Airbus Idustrie
consortium. A large amount of information relating to numerical data was deemed
to be confidential hence; the numerical were identified through asteric marks.

While dealing with the grants under the Second Framework Programme, the
Panel noted that it could draw adverse inferences “from instances of non-
cooperation by any party involved in the information-gathering process.”

With respect to the grants under the German Federal Programme, the EC
stated that a government practice in stating that there is a commitment of funds
without actual disbursement of the funds is not a “financial contribution” within
the meaning of Article 1.1(a)(1)(1) of the SCM agreement.

The United States had alleged that the challenged R& T measures constituted
a subsidy within the meaning of Article 1 of the SCM agreement because there
was a “financial contribution” which conferred a “benefit” on Airbus as under
Article 1.1 of the SCM agreement. A grant, according to the United States is
supposed to confer a benefit because, as the Panel stated in United States-Cotton,
abenefit is supposed to “place(s) the recipient in a better position than the recipient
otherwise would have been in the marketplace”.

The R&T measures so long as they were grants involving direct transfers of
funds or loans fall within the definition of a “financial contribution” under Article
1.1(2)(1)(1) of the SCM agreement. On the question of benefit, though the EC did
not contest most of the United States’ allegations, it disputed whether the United
States had established that Airbus received any benefit from the Spanish
Government. The grounds of the contention were that consistent with the
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Appellate Body’s views in Canada-Aircraft, the United States must demonstrate
the existence of a benefit to Airbus by undertaking “some kind of comparison”
between the loans obtained by Airbus and comparable loans in the marketplace.
On consideration of evidence on the repayment period and the loan amount, the
Panel found that a prima facie case had been proven that the PROFIT loans
conferred a benefit upon Airbus.

The second limb of the analysis focussed on whether the R&TD subsidies are
specific within the meaning of Article 2 of the SCM agreement. The United States
simply submitted that the R&TD subsidies are specific to the Airbus or aeronautics
industry. This contention was disputed by the EC only with respect to the Spanish
government PROFIT programme and the UK Technology programme. The
arguments largely centred around the fact that the relevant Framework Programmes
are not specific because they were not limited to any particular enterprise, industry

or group of enterprises or industries.

Programme Objectives Programme Implementation
Second Established by Council Decision | The BRITE/EURAM programme
Framework | 87/516/Euratom EEC of 28 Sep- | implemented the objectives of the
Programme | tember 1987 to strengthen the sci- | Second Framework Programme; it
entific and technological basis if | treated the aeronautics research area
EC industry. 22 activities are iden- | differently. One it was a particular
tified in Annex I of the decision. | sector of economic activity, secondly,
it is implemented through rules and
procedures which accord a stronger
degree of control by the EC member
States and there is a shorter time limit
for reviewing the results of financing
provided to projects in the
aeronautics research area.
Third Established by Council Decision | The IMT 1991 programme also had
Framework | 90/221/Euratom, EECof 23 April | only the aeronautics research area as
Programme | 1990 which also identified 15 ac- | the one which specifically targeted a
tivities under six headings. particular sector of economic activity.
Fourth Established by Decision 1110/94/ | The aeronautic sector was the only
Framework | EC giving effect to the strategic re- | one to have been allocated a specific
Programme | search and technological develop- | amount - ECU 230.5 million.
ment mandate and objectives set out.
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The Panel noted that the singular factor tying all of the Framework Programmes
was that their establishment and implementation might have been provided under
separate legal instruments, but they constituted one single legal regime pursuant
to which the European Commission granted the subsidies to Airbus. The essential
question to be resolved remained as to whether the “granting authority” under
each of the relevant legal regimes limited access to the subsidies at issue to “certain
enterprises”. The Panel concluded that the R&TD subsidies were specific within
the meaning of Article 2.1(a) of the SCM agreement.

On asimilar consideration however, the panel noted that though there was an
aeronautics focus to PROFIT I and PROFIT II, they could not be said to be
limited to “certain enterprises”. Hence there was no specificity found under Article
2.1(a) of the SCM agreement for the Spanish PROFIT programmes. However,
the United States had requested some information during the Annex V proves.
The EC had provided no information at that point of time to facilitate finding on
whether the loans received by Airbus under PROFIT were specific within the
meaning of Article 2.1(c) of the SCM agreement. The EC had argued the PROFIT
loans were outside the terms of reference of the present dispute. As a response to
the panels questions the EC submitted information which the Panel found to be
unsatisfactory. The Panel noted in para. 7.1579 that the United States required this
information in order to have a credible starting point on which to base the
assessment as to whether the subsidies at issue were specific within the meaning
of Article 2.1(c). Furthermore, the publicly available information did not suffice
to properly assess the finding as to whether the subsidies at issue were specific.
The Panel in para 7.1580 found that the Panel would draw adverse inferences
from instances of non-cooperation by any party involved in the information-
gathering process. Hence, the Panel found the challenged subsidies under PROFIT
I and IT were specific under Article 2.1(c) of the SCM agreement.

While considering the grants under the UK Technology programme, the United
States contended that owing to the fact they were awarded through calls for
proposals limited to aeronautics-related technologies they were specific under
Article 2 of the SCM agreement. The Panel however found otherwise following
consideration that the grants at issue were not provided pursuant to competition
limited to aeronautics-related activities. Hence, the subsidies were found to not be
specific within the meaning of Article 2.1(a) of the SCM agreement.
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United States EC Panel [specifically on
Paragraph 7 of An-
nex V]
Second EC did not contest
Framework the publicly available
Programme information found by
the US. Adverse infer-
ences not drawn.
Third Publicly available in- | The EC identified a | Though the panel
Framework formation shows EC | certain numerical fig- | identified discrepan-
Programme funded 27 aeronau- | ure for the Airbus | cieswith the informa-
tics-related  re- | participation. tion submitted by
searches where Air- both parties, the
bus had participated panel did not con-
in 18. clude that the situa-
tion warranted the
drawing of adverse
inferences.
Fourth EC funded 135 aero- Not drawn. Final fig-
Framework nautics-related re- ure decided on the
Programme search projects giv- basis of publicly
ing 245 EUR million available information.
to all participating
entities.
Fifth On the basis of pub- | The funding datawas | Adverse information
Framework licly available infor- | from original source | not drawn. Use of
Programme mation, the US | documentsand con- | ‘average amount of
stated the EC hadal- | tracts - the EC said | funding’ etc.
located EUR 700 | the figure was sub-
million. stantially lesser.
Sixth On the basis of pub- | Funds were only | Refusedtoaccept the
Framework licly available infor- | committedto Airbus, | US assertion that all
Programme mation, EUR 840 | andnotdisbursedun- | the funding must be
million wasusedto | der the LuFo II| allocatedto Airbus.
fund aeronautics-re- | programme.
lated  research
projects.
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United States EC Panel [specifically on
Paragraph 7 of An-
nex V]
German Federal | The United States Panel agreed with the
Government noted that even “po- US submission that
Grants[LuFoI, | tential direct transfer Airbus was provided
LuFoII, LuFo of funds” as well as with a “potential di-
I1T],Spanish actual direct trans- rect transfer of
Government, fers of funds are funds” in the form of
UK Government | covered under Ar- a commitment to
ticle 1 of the SCM transfer some money
Agreement. under the LuFO III
programme.
Adverse Effects

Airbus was initially a consortium of separate companies in France, Germany
and Spain in 1970. British Aerospace, a UK company joined the consortium in
1979.1n 2001, EADS was formed through a merger of the consortium companies.
From 2001 to 2004, the four partners in the consortium were routed into subsidiaries
that were under the control of Airbus SAS.

In the 1960s the three manufacturers of Large Civil Aircraft in the United
States were Lockheed, McDonnel Douglas and Boeing - these three manufacturers
accounted for the vast majority of Large Civil Aircraft in the global market.'
Lockheed quit the industry in 1985, and McDonnell Douglas merged with Boeing
in 1997 in 1997. Airbus had entered the industry in the European Union in the
year 1974. Hence, the only two participants in the Large Civil Aircraft market
today are Airbus and Boeing.

The United States asserted that subsidies to Airbus cause adverse effects to its
interests as enunciated in Articles 5(a) and (c) of the SCM Agreement. The EC
had submitted that even if the existence of subsidies could be proved there would
de minimis and could not be said to actually cause adverse effects. Furthermore
with respect to a large number of subsidies which had been given earlier, the EC

5 Para.7.1620
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further submitted that the beneficial effects had been felt in the past, not amounting
to current, present adverse effects.

Specifically, the issue in the dispute was whether the use of subsidies by EC,
France, Germany, Spain and the United Kingdom causes or threatens to cause

*  “injury” to the United States’ industry producing LCA;

= “serious prejudice” to United States’ interest in that the effect of the
subsidies is to (i) displace or impede imports of United States’ LCA into
the EC market or (ii) to displace or impede imports of United States’
LCA into the EC market or (11) significant price undercutting by European
Communities Large Civil Aircraft when compared with the price of United
States’ Large Civil Aircraft in the same market, significant price suppression,
price depression and lost sales in the same market within the meaning of
Articles 6.3(a), (b) and (c) of the SCM Agreement.

“Like Product”

The SCM Agreement deals with the issue of “like product” as “[A] product
which isidentical, i.e., alike in all respects to the product under consideration, or in
the absence of such a product, another product which, although not alike in all
respects, has characteristics closely resembling those of the product under
consideration.”

The first issue which was contended upon was whether the entire Airbus family
was the “like” product for the corresponding Boeing family and injury could be
assessed on those grounds or whether as the EC submitted, there were four families
in Airbus, three of which had counterparts in Boeing, but one family which had

1 The case of US-Softwood Lumber V'was cited in order to adduce that the like product
provision in Article 2.6 of the Anti-Dumping Agreement states that the “like product” is
defined with reference to the “product under consideration”. The panel had rejected the
consideration that every product under consideration must be “like” every other item
within it. However of relevance is Canada’s analysis of the same issue. Canada cited
Japan-Alcobolic Beverages Il in order to submit “likeness” is analogous to an accordion and
what is considered to be “like” may be narrower or broader depending on the particular
provision at issue and the context and the circumstances that prevail in any given case to
which the provision may apply.
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no “like” product (Airbus A380, Boeing 747). Therefore the EC submitted that
there could be no adverse effects caused to either product.

The United States had submitted that the entire family of Airbus large civil
aircraft corresponded to the family of Boeing large civil aircraft. The United States
submitted that Airbus had relentlessly attempted to compete with the United States
LCA producers by using subsidies. The United States submitted that it was a better
strategic decision to attempt to achieve unity within the different models with a
‘high degree of commonality’ in operational aspects so as to make it easier for the
consumers to maintain and also to achieve production efficiency.

The EC cited Article 11 of the DSU as laying down the obligation for the
Panel to assess whether the ‘universe’ of subsidized products should be treated as
asingle subsidized product or multiple subsidized products. Furthermore, under
Articles 5 and 6 of the SCM agreement, such combination of multiple subsidized
products into one product is a question which can be resolved by considering
whether the products compete in the same market. Hence the pertinent question
boils down to a scrutiny of not just their physical and performance characteristics
by their economic substitutability. The EC submitted that if the products which
are compared are so unlike each other they cannot compete for the same sales or
orders, then to consider them to be like products would be a flaw. The EC submitted
that there are five distinctive product markets of Airbus and Boeing large civil
aircraft based on seating capacity: (1) the single-aisle 100-200 seat market,
encompassing the Airbus A320 family and the Boeing 737 NG family; (2) the 200-
300 seat market which is composed of by the Airbus 330 family and the Airbus
A350XWB-800 and the competing Boeing 767 and 787 families; (3) the 300-400
seat market which has the participants Airbus 340 and the A350XWM-900/1000
and the competing Boeing 777 family; (4) the 400-500 seat market which contains
only the Boeing 747 as the sole participant and the 500+ seat market with only the
A380 as the sole participant.”

The United States stated that it was futile to divide the aircraft market on the
basis of seating capacity and other differentiations between the large civil aircraft
models as the EC had submitted because competition was not based on this type
of market segmentation.

7" Why state that 400-500 cannot be compared with a lesser or larger margin???
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The Panel concluded that the analysis of adverse effects was to be calculated
on the basis of only one subsidized product. Before coming to this conclusion the
Panel first considered whether it had a duty under Article 11 of the DSU to interfere
with the claimant’s mode of classifying a “like product” - furthermore the Panel
on a consideration of the obligations under Article 5 and 6 of the SCM agreement
further concluded there was no obligation to conclude that there were different
families of like products as submitted by the European Communities.

The Panel firstly noted that purely physical characteristics and seating capacity
were not the only ways of differentiating between the different models in the large
civil aircraft industry. The Panel referred to the European Communities competition
law analysis of the McDonnel Douglas and Boeing merger which took into
consideration the shape of the models as opposed to the seating capacity.
Furthermore the Panel also noted that there were cases where Airbus 380 ended
up competing with the other models in Boeing and both the buyers and the
producers were in no way limited by the seating capacity. The Panel agreed with
the United States that the importance of “commonality” led to a determination
that both producers and the consumers thought it in their best interests to treat
the entire Airbus set of products as a “family” rather than splitting the products.

The Panel considered the approach in Indonesia-Autos which had specifically
dealt with physical characteristics of cars with “characteristics closely resembling”
those of Timor as opposed to the analysis in US-Softwood Lumber V and found
that the approach in US-Softwood Lumber V had not been precluded by Indonesia
—Autos which had later mentioned that nowhere in the SCM agreement was there
apre-emption from consideration of criteria other than just physical characteristics.
The Panel in this case included brand loyalty, customer perceptions and suitability
for use amongst these characteristics.

Appropriate Period of Determination

The second issue the parties disagreed on was the appropriate period for
assessing present adverse effects. While the EC submitted that information prior
to 2003(2001-2003) was too old and stale to continue to be relevant to the current
determination, the United States had submitted information from 2001-2005 to
submit the information for the adverse effects analysis. Further the EC had
submitted that period following the September 11 2001 attacks had resulted in a
period of low sales for the large civil aircraft and should hence constitute force
majeure and had further found the legal basis for that argument in Article 6.7(c)
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of the SCM agreement. The EC had stated that the information in that period
would be distorter owing to the 9/11 incident. The United States further submitted
that it was not for the Panel to determine the appropriate period for the
determination of adverse effects but for the complaining party to determine. With
respect to the September 11 attacks, the United States submitted that the downturn
in the LCA market in 2001-2003 did not result from the inability of the United
States industry to produce or export LCA but it was a result of customers buying
solely from Airbus rather than Boeing which worsened the impact of the market
downfall on Boeing."®

The United States had stated that there was no need to quantity the magnitude
of the subsidies to demonstrate trade distortion in the Large Civil Aircraft allowing
Airbus to launch aircraft and function wherein it would have been impossible
without the support of such subsidies. The evidence that the United States presented
in order to support its claims of serious prejudice included the range of prices in
the world market, the rapidly altered market shares, and sales in third country
markets.

The Panel considered the following factors:

Article 6.3(b) of the SCM agreement states that there should be an examination
of changes in relative market shares over an appropriately representative period
which should span at least one year. Though this establishes the minimum period
of data to be considered, there is no guidance on the starting date or the end date
for the relevant period.

The finding of adverse effects was limited to present adverse effects. However,
evidence from the past may be considered to accurately assess present adverse
effects. The Panel desisted from deciding the period to be considered and let it be
suggested by the United States in order to effectively determine whether the same
is appropriate as required under Article 11 of the DSU.

8 Para’/.1684
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On consideration of the provisions of Article 6.7(c)"” and the application to
the 9/11 events it was observed that Article 6.7(c) applies with a serious prejudice
analysis and not in defining the relevant period itself. Furthermore the Panel
considered the scope of the force majeure provisions in Article 6.7(c) to assess
whether the 9/11 events were eligible to be covered by the them - the Panel noted
that other force majeure events may fall within the scope of Article 6.7(c) where
they “substantially affect production, qualities, quantities or prices of the product
available for export from the complaining Member”. The Panel hence concluded
that force majeure provisions as they applied to the supply of the product were
related to the 6.7(c) exemption, and not as they applied to the demand for Large
Civil Aircraft. Hence, the Panel refused to exclude data from the years 2001-2003
from the consideration.”

Critical Observations on Competition

In order to effectively analyse an adverse effects claim under 5(a) and 5(c) of
the SCM Agreement, the Panel decided to lay down the conditions of competition
in the large civil aircraft industry.

1. Huge front-up investments are required over a period of three to five
years before any revenues are obtained from the customers.

2. Huge sunk development costs allow the incumbent firms to possess
considerable competitive advantage. So also, learning effects allow the
creation of economies of scale.

¥ Article 6.7 Displacement or impediment resulting in serious prejudice shall

not arise under paragraph 3 where any of the following circumstances exist
during the relevant period:

(c) natural disasters, strikes, transport disruptions or other force majeure substantially
affecting production, qualities or prices of the product available for export from
the complaining Member...”

The panel referred to the case of US-Upland Cotton to recognise that there may be a time
lag between the payment of a subsidy and the consequential adverse effects. Specifically
where subsidies are granted to an industry over a longer period of time and they operate
on long-time frames, it has been stated that there is no reason to conclude that consideration
of evidence covering a shorter time period would serve the purpose. Indeed the panel
noted that in Korea-Commercial Vessels and US-Upland Cotton, the panel had considered data
from over six to ten years.

20
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3.  Owing to economies of scope and switching costs, airlines prefer fleet
commonality.

4. Because there is a competitive duopoly between Boeing and Airbus, the
United States submitted that the two producers compete head-to-head
for LCA sales in a “zero sum” competition - where one producer in
terms of sales if he captures a sales offer has definitely cost the same for
his competitor.

5. According to the United States, demand for LCA is derived from demand
for air travel services and the cost of the aircraft is only one of the
determinants in consumer choice.

6. The EC referred back to the September 11 incident to highlight that the
LCA industry is highly sensitive to external events and the lull which
occurred after the event hindered the demand in the industry.

7. The US explained that orders are crucial for the sustenance of a new
model and substantial sales can create economies of scale in due course.
Furthermore derivatives and models which are closely related allow the
producer to recoup costs sooner.

Whether the subsidies caused ‘Serious Prejudice’ to the interests of the
United States?

The United States submitted that subsidies to Airbus created serious
prejudice to its interests within the meaning of Articles 5(c) and 6.3(a), (b) and
(c) of the SCM agreement. The approach followed for evincing these claims is
similar to the one used in US-Upland Cotton wherein there was a two-step
approach used. The first step observes whether the phenomenon described in
the provisions of the SCM Agreement stated above is observable as a matter
of fact without examining the question of causation which is then examined in
the latter part of the analysis.
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Alleged displacement or impedance of imports into the EC market

Under Article 6.3(2)*! of the SCM agreement and as concluded by the Panel in
Indonesia Autos, “displacement” is a situation where sales volume has declined
while “impedance” is a situation where sales which could have otherwise occurred
were impeded.

The method followed by the Panel in Indonesia-Autos was by evaluation sales
and market share data. Similarly, in this case as well there was a thrust on market
share information. Though the Panel noted that demonstrating a decrease in the
market share of Boeing would suffice to prove the displacement phenomenon, in
order to prove the impedance phenomenon the Panel would have to be satisfied
that these sales which were claimed to be impeded would have validly occurred
otherwise.

The information submitted by the United States included the market share
information comparing relative positions of Airbus and Boeing in the LCA market
in EC in the period 2001 to 2006 in terms of annual deliveries as well as list prices.
The EC had three objections to this. The first being that the data submitted
considered the LCA market in the aggregate and did not split the data obtained
into a model by model analysis and the second was the period under consideration.
The Panel noted that both of these contentions had been dealt with in the
preliminary issues. The third objection was given weighty consideration by the
Panel. The EC stated that deliveries were an inaccurate way of displaying market
share and the relevant data to be considered was actually orders received. In support
of this contention the EC further noted that in fields such as LCA, the deliveries
sometimes take place years after the orders have been placed. The EC advocated
the construal of “import” and “export” found in Article 6.3(a) and (b) to include
future imports and exports. The Panel considered the meaning of “import” and
“export” as per the dictionary definitions to note that the EC interpretation was
inadmissible. The Panel concluded that there was no requirement to deem delivery
data as being historical for the purpose of a present adverse effects claims analysis.
However, the Panel did not dismiss order data as being irrelevant for consideration
in the dispute and stated the same would be considered under Article 6.3(c) of the

2 “Article 6.3(a) of the SCM Agreement provides that “Serious prejudice in the sense of

paragraph (c) of the Article 5 may arise in any case where one or several of the following
apply: (a) the effect of the subsidy is to displace or impede the imports of a like product
of another Member into the market of the subsidizing Member;”.
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SCM agreement. The Panel on a consideration of the data submitted by the EC
and the US came to the conclusion that there was a decline in Boeing’s share of
LCA deliveries in the EC market over that period. This finding was to be further
buttressed by the causation analysis with respect to specific subsidies granted to
Airbus.

2001 2002 2003 2004 2005 2006
Airbus | 58% 62% 59% 59% 67% 67%
Boeing | 42% 38% 41% 41% 33% 33%

Alleged displacement or impedance of exports from a third country market

Article 6.3(b) of the SCM agreement differs from Article 6.3(a) by gauging
displacement and impedance in a third country market, or third country markets
as opposed to the subsidizing members market itself. The additional element to be
considered in a claim under Article 6.3(b) is substantiated in Article 6.4 of the
SCM agreement. Interestingly the EC noted that Article 6.3(b) mentions the term
“non-subsidized like product” as meaning that the complaining member’s product
should not have received any subsidy or benefited from the same. The EC advanced
data in support of its premise that Boeing was a subsidized product. The United
States on the other hand states that the term “non-subsidized like product” referred
to the other like product which does not benefit from the same subsidies as the
impugned product itself. The US further contended that an analysis would never
be possible if the EC approach were to be followed in cases where a benign subsidy
were being granted as opposed to a direct, targeted massive subsidy owing to the
EC’s reading of “non-subsidized like product”.

The Panel did not agree with the United States rendering of the interpretation
of Article 6.4. However, prior to such application of Article 6.4 the Panel while
dealing with the relevance of this provision to claims under Article 6.3(a) cited
Indonesia Autos which concluded that Article 6.4 did not apply to such a claim.
The Panel however observed that the EC’s reading of requiring Article 6.4 to be
the exclusive basis mandated that there was to be a “clean-hands” requirement for
a member wanting to advance that his products have been displaced or impeded.
The Panel further addressed this question by perusing the objective of the Cartland
draft of the SCM agreement whilst coming to the conclusion that the same was
not a pre-requisite for the operation of Article 6.3(c) of the SCM agreement.
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The US submitted data with respect to countries like Australia, China,
Singapore, Korea, Brazil, Mexico and India. After considering the data submitted
by the United States, the Panel declined to rule in favour of the United States and
pronounce a finding on the aggregate of the third country markets a whole because
there is nothing in Article 6.3(b) which mentions “the global market outside the
complaining and subsidizing Members”.?? Hence the Panel on considering the
data noted that on the whole Airbus had displaced sales in the markets of Australia
and China, and there were a significantly large number of orders as under the
Indian market. The Panel noted the figures were less compelling in the other third
country markets which made it difficult to identify any more trends. Similar to the
EC market itself, the analysis in the third country markets was also left to be
observed as a result of the specific subsidies granted to Airbus.

Alleged Price Effects

Article 6.3(c) of the SCM Agreement noted that “serious prejudice” may arise
in cases where the effect of the subsidy is significant price undercutting by the
subsidized product when compared with the price of a like product of another
Member in the same market or significant price suppression, price depression or
lost sales in the same market. The meaning of the terms significant which appears
twice in this provision is as noted by the Panel in US-Upland Cotton, a reference
to meaning ‘consequential; notable; important.”

Significant Price Undercutting and Lost Sales

The evidence espoused by the United States was a series of sales campaigns
where the customers ordered Airbus LCA. The United States submitted that a
“lost sale” was any sale which was captured by the subsidized product instead of
the product of the complaining Member. The EC in response to the figures
adduced, responded that Boeing had an unsatisfactory customer -relations
programme and the lost sales cannot be considered to be an effect of subsidies.
The United States had further argued that a consumer will eventually monetize all
the possibly non-price factors in finally concluding that a product was in event
cheaper.

The Panel noted that most the United States’ evidence with respect to significant
price undercutting was anecdotal and not reliable for drawing solid conclusions

2 Para7.1789
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on price comparison. Ideally the Panel stated that evidence of price undercutting
would best be served with a “comparison of prices” of the two products in question
at the same level of trade and at comparable times with due account being taken
of the other factors affecting price comparability.” However, where a direct
comparison is not possible it is said that price undercutting may be demonstrated
on the basis of export unit values. No conclusions were made on the basis that the
overall value of Airbus’ offer was more attractive than Boeing’s offer to the
customers and hence no conclusions on significant price undercutting were drawn.

Sales Campaigns

US arguments EC defence Panel’s conclusion

Easy Jet Largest single lost sale | The demand for | Onaconsideration
[14 October 2002, an | forBoeing from2001-| LCA had col- | of HSBI, the panel
order for 120 Airbus A | 2005.The price was| lapsed during | noted the US was
319s with options for | 60% discounted. Me- | that period of | right in according
120] dia responses from | time. Hence, | the sale to a price
EasyJetaccounted that | both LCA pro- | advantage though
the difference was be- | viders were pro- | the level of price
cause of the price. viding ‘competi- | discounting was
tive’ prices. not as bad as 60%.
Furthermore non-
price factors such
as maintenance
cost guarantees,
technical dispatch
reliability and re-
sidual value guar-
antees and training
support were the
“non-price fac-

tors”.
AirBerlin Mediareports by Air | Boeing ~ had | Too much of reli-
November 2004 - 60 | Berlinsayingthat price | pushedits prices | ance on HSBI.
A320s would be the deciding | down- had unsat- | Conclusion drawn

factor along with de- | isfactory cus- | was that a better
livery schedule and fi- | tomer relations. | price had been of-
nancing. fered by Airbus.
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US arguments

EC defence

Panel’s conclusion

Czech Airlines

April 20056 A319 and 6

A320 aircraft

Cited director saying
that both producers
of LCA met their
technical specifica-
tions, but Airbus had
the better price.

There was a po-
litical quagmire
between Czech
government and
Boeing with re-
spect to Aero
Vodochody.

Panel concluded that
there were a host of
other factors such as
political issues which
might have influ-
enced this purchase,
however Airbus cer-
tainly offered the bet-
ter price.

Air Asia
60 A320and 40 LCA.

Media report.

Boeing was “ar-
rogant” and “in-

flexible”.

Price was still the
most important con-
sideration and Airbus
offered the better
price.

Iberia

Iberia considered that
Airbus products were
better suited to the
hot, high altitude air-
ports. Further there
was commonality
with the existing Air-
bus fleet.

South African Airways

Aggressive pricing by
Airbus.

There was presence
of certain other per-
formance advantages.

Thai Airways

Decision based on
availability of the air-
craft at the required
time.

Singapore Airlines,

Emirates, Qantas

A 380 offered unique
characteristics. Com-
petitive pricing was a
factor.
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Significant Lost Sales

The text of Article 6.3 provides no guidance on the methodology for evaluation
allegations of lost sales. This is the first dispute which dealt with allegations of
lost sales to demonstrate serious prejudice under Article 6.3. The EC mentioned
at the outset that significant lost sales cannot be concluded in cases where price is
not the sole consideration. In para. 7.1844 the EC stated that “only if Airbus’
winning price is significantly lower and that significantly power price is caused by
subsidies” can the US claim prevail. The Panel however rejected these conditions
finding no valid legal basis for the same. The Panel on the basis of statistics adduced
on the sales to Easy Jet etcetera concluded that there were clearly lost sales. The
Panel further noted that a “significant” win for Airbus would result in a “significant”
loss for Boeing owing to the important learning effects and economies of scale.

Significant Price Suppression and Price Depression

The Appellate Body in US-Upland Cotton (Article 21.5), had dealt with the
concepts of price suppression and price depression. “Price suppression is the
situation where price are either inhibited from rising or when they do increase, it is
less than what would have otherwise been”. This is a phenomenon which is hard
to identify. Price depression on the other hand is the situation where ‘prices’ are
pressed down, or reduced and can easily observable.

The United States firstly raised the premise that the world market was the
right market, or appropriate market for measuring the price effects of subsidies to
Airbus. The period referred was 2001 -2006 and the US further submitted that
there was significant price depression and significant price suppression in the world
market for four models of Boeing.

The modus operandi adopted by the United States was to compare the
movements of annual indexed Boeing LCA order prices and the US Aircraft
manufacturers Producer Price Index and demonstrating that the fact the general
industry costs have not advanced in reality and in practice as per the PPI shows
that prices did not increase as they should have been. Though the Panel on the
basis of the evidence advanced noted that there was some price depression, it
could not conclude that the same was significant. The basis economic premise as
identified in para. 7.1859 is that in any manufacturing industry there would be a
commensurate increase in prices where production costs increase. While considering
the case for price suppression, the “price escalation clause” of both Boeing and
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Airbus was used to index LCA prices to proxy for cost inflation. The Panel on
observation of the PPI noted there was significant price suppression in respect of
prices for 737,767 and 747. Furthermore the Panel noted that the issue relation to
the 9/11 episode was relevant for the causation analysis.

The aforementioned conclusions of the Panel with respect to price depression,
price suppression, lost sales, price undercutting and displacement and impedance
in the subsidizing country’s market and the third country’s market are all subject to
causation analysis. Hence the Panel categorised all of these conclusions as being
‘observed market effects’ and then proceeded to understand whether the specific
subsidies were the cause of the observed market effects.

The Panel finally found that there were specific subsidies which allowed Airbus
to launch LCA which it might not have managed to launch without the aid of the
subsidies.

Alleged injury to the United States’ LCA industry

The Panel again noted in para. 7.2054 that the case was the first where the
Panel had been asked to consider adverse effects under Article 5(a) of the SCM
Agreement. Article 15 of the SCM agreement deals with injury?* and the EC
suggested that a two-step analysis be concluded wherein the first step dealt with
the determination of injury and the second step considered if there was a necessary
causal link. The Panel concluded that the subsidized product at issue in the dispute
being Airbus LCA, the assessment of the effects of subsidized imports will consider
the effects of all Airbus LCA imported into the United States.

% The definition of “injury” in footnote 45 states: “Under this Agreement the term ‘injury’

shall, unless otherwise specified, be taken to mean material injury to a domestic industry,
threat of material injury to a domestic industry, or material retardation of the establishment
of such an industry and shall be interpreted in accordance with the provision of this
Article. Article 15.1 is similar to Article 3 of the Anti-Dumping agreement in it that it
stipulates generally that a determination of injury shall be based on “positive evidence”
involving an “objective examination” of the volume of subsidized imports, their effects
on prices in the domestic product for like products and the consequential impact of
these imports on the domestic producers of such products. Article 15.5 provides that
subsidized imports are through the effects of subsidies, causing injury within the meaning
of this Agreement.
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The EC contention was that the analysis should focus on the effect of the
subsidies whereas the Panel concluded that the analysis should focus on the effects
of the subsidized imports on the United States’ LCA industry.

Article 15.4 of the SCM Agreement provides that an examination of injury
within the meaning of Article 15 should take into account a number of factors.?
The Panel in Article 7.2084 has stated that it is not necessary to show that all
relevant factors or even a majority of them should show a decline in order to
make a finding of injury®. The Panel on consideration of the data submitted by
the United States noted the trend being that the overall performance of Boeing in
the year 2006 was worse than in 2001, however, Boeing had recovered significantly
after the 9/11 episode. The Panel’s appreciation of the trend overall led the Panel
to conclude that there was no material injury to the United States” domestic injury.
Following this conclusion there would have been no need for the Panel to continue
with the second step of the analysis in concluding if there is a causal link, however
the Panel taking note of the chance that there could well be an appeal on this
point decided to anyway complete the analysis and comment on the causal link.”

Threat of material injury analysis under Article 15.7

The Panel cited the analogous case under Article 3.7 of the Anti-Dumping
agreement, particularly the case of Mexico-HFCS with respect to proving a ‘threat
of material injury analysis.” The Panel before commencing on this analysis reiterated
its earlier finding that the US domestic industry was not materially injured as a
result of the EC imports. Furthermore the Panel noted that such a robust industry
was less likely to show a finding of being vulnerable to the standards set down in
Article 15.7 of the SCM agreement. Hence, it was further concluded that a threat
of material injury was not found.

% Sales, market share, profits, productivity, return on investments, utilization of capacity;

factors affecting domestic prices, actual and potential negative effects on cash flow,

inventories, employment, wages, growth (and) ability to raise capital and investments.

This is in direct contrast to the anti-dumping analogy where all provisions are required to

be taken into consideration without fail.

Y Pauwelyn, J. (2007), Appeal without Remand: A Design Flaw in the World Trade Organization
Dispute Settlement and How to Fix it, ICTSD Dispute Settlement and Legal Aspects of
International Trade Issue Paper No. 1, International Centre for Trade and Sustainable
Development, Geneva, Switzerland.
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Recommendations

The Panel finally concluded that as under Article 4.7 of the SCM agreement,
having found (some of) the measures in dispute to be a prohibited subsidy would
result in recommending that the subsidising member withdraw the subsidy within
90 days. Article 7.8 of the SCM agreement deals with the impact of a finding of
adverse effects, the member shall take steps to withdraw the subsidy or to remove

the adverse effects.

Challenged Programme

Conclusions

Launch Aid

The provision made by certain States of the
EC, specifically Germany, France, the United
Kingdom and Spain which permits financing
for projects which would otherwise not be
commercially feasible. What is important
about these forms of payment is that there
might be no interest or below market interest
rates or a repayment obligation which is tied
to sale.

[ Airbus A300, A310, A320, A330/340, A330-
200, A340500/600, A380, and A350;

Provided by France, Germany, United King-
dom, Spain]

Each of the challenged LA/MSF mea-
sures constitutes a specific subsidy within
the scope of Articles 1 and 2 of the SCM
Agreement.

German, Spanish and UK A380 LA/MSF
measures are subsidies contingent on an-
ticipated export performance, thereby
constituting prohibited export subsidies
within the meaning of Articles 3.1(a) and
footnote 4 of the SCM Agreement.

Infrastructure and Infrastructure-related
grants.

Mubhlenberger Loch site, Bremen Airport
Runway; ZAC Aeroconstellation and EIG
facilities, constitutes a specific subsidy
within the meaning of Articles 1 and 2 of
the SCM Agreement.

European Investment Bank (EIB)

The challenged loans under the 2002 credit
facility were not specific subsidies under
Articles 1 and 2 of the SCM agreement.
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Challenged Programme

Conclusions

Assumption and forgiveness by the EC and
member States of debt resulting from Launch
Aid

[For example, debt accumulated by Deutsche
Airbus was forgiven by the German govern-
ment in 1997;

Debt assumed by the government of Spain
on behalf of CASA was not repaid.]

Equity investment by Germany through
Kreditanstalt fur Wiederaufbau in Deutsche
Airbus in 1989 and subsequent return of these
shares to the Daimler group in 1992;

Equity infusions by French Government into
Aerospatiale in 1987 and 1988;

Equity infusion by state-owned French Credit
Lyonnais into Aerospatiale in 1992;

Equity infusion by France into Aerospatiale
in 1994;

Grant by French government of the 45.76%
share of Dassault Aviation’s capital to
Aerospatiale in 1998.

The 1989 acquisition by KfW of a20 per-
cent equity interest in Deustche Airbus
and the 1992 transfer by KfW of the 20
percent equity interest in Deutsche Air-
bus to MBB is a specific subsidy within
the meaning of Articles 1 and 2 of the
SCM Agreement.

Equity infusions by the French Govern-
ment and Credit Lyonnais were specific
subsidies under Articles 1 and 2 of the
SCM agreement.

EC funding for civil aeronautics-related R&D
projects under EC Framework programs.

Similarly from Germany, UK and Spain in
R&D projects.

The grants under the Second, third, fourth,
fifth and sixth EC framework programmes
are specific subsidies within the meaning
of Articles 1 and 2 of the SCM agreement.

The German Government’s grants under
LuFoI, LuFoIl, and LuFo IIl and French
Government’s grant was also found to be
a specific subsidy within the meaning of
Article 1 and 2 of the SCM agreement.

Any amendments, revisions, implementing or re-
lated measures to the measures described above.

«

Any other measures that involve a financial
contribution by the EC or any of the mem-
ber States that might benefit Airbus.
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2. AUSTRALIA - MEASURES AFFECTING THE
IMPORTATION OF APPLES FROM NEW ZEALAND,
WT/DS367/R 9 August 2010

Parties:
Australia
New Zealand

Third Parties:
Chile, European Union, Japan, Pakistan, Separate Customs Territory of Taiwan,
Penghu, Kinmen and Matsu, United States

Factual Matrix

On 31 August 2007, New Zealand requested consultations with Australia
pursuant to Article XXII of GATT, 1994, Article 4 of the Understanding on
Rules and Procedures Governing the Settlement of Disputes and Article 11 of
the Agreement on the Application of Sanitary and Phytosanitary Measures
concerning measures imposed by Australia on the importation of apples from
New Zealand. On 27 March 2007, Australia’s Director of Animal and Plant
Quarantine announced a new policy for the importation of apples from New
Zealand. Under this policy “Importation of apples can be permitted subject to
the Quarantine Act 1908, and the application of phytosanitary measures as specified
in the Final import risk analysis report for apples from New Zealand, November
2006”. New Zealand considered that these restrictions were inconsistent with
Australia’s obligations under the SPS Agreement of the WTO, and in particular
Articles2.1,2.2,2.3,5.1,5.2,5.3,5.5, 5.6, 8 and Annex C.

European Communities, the United States and subsequently, Australia informed
the DSB to join the consultations. On 6 December 2007, New Zealand requested
the establishment of a panel pursuant to Article 6 of the DSU, with standard
terms of reference as set out in Article 7.1 of the DSU. At its meeting on 21

January 2008, DSB established a Panel.

The Panel’s terms of reference were the following:

“To examine, in the light of the relevant provisions of the covered agreements
cited by New Zealand in document WT/DS367/5, the matter referred to the
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DSB by New Zealand in that document, and to make such findings as will assist
the DSB in making the recommendations or in giving the rulings provided for in
those agreements.”

Measure at Issue in this dispute

New Zealand identified seventeen specific measures imposed in respect of
three pests: fire blight, European canker and ALCM. These measures fall into
two categories; those of general application and those specific to each of the
three pests.

1 Fireblight

Fire blight is a plant disease caused by the bacterium Erwiniaamylovora (or E.
amylovora). In apple trees, fire blight infects flowers, young leaves, stems and
fruits. Symptoms of infection of host plants depend on the parts infected. Infected
flowers droop, wither and die, becoming dry and darkened in colour. Infected
shoots and twigs wither, darken and die. As shoots and twigs wither, they bend
downwards resembling a shepherd’s crook. Infected leaves become curled and
scorched. Infected fruit fail to develop fully, turning brown to black, and becoming
mummified, frequently remaining attached to the limb. Limbs and trunks of trees
may also develop cankers (sunken areas surrounded by cracked bark) which, if
disease development is severe, may result in tree death.

2 European canker

European canker is a plant disease caused by the fungus Neonectria galligena
(or N. galligena). The primary symptom of infected plants is the production of
cankers on limbs and trunks. The fungus can infect fruit and cause lesions that
develop into “fruit rots”, mainly under conditions of high summer rainfall.

3 Apple leafcurling midge

The apple leafcurling midge (ALCM), or Dasineura mali, is asmall fly, 1.5-2.5
mm long, with dusky wings covered in fine dark hairs. The ALCM has four life
stages: adult, egg, larva (or maggot) and pupa. Both the adult male and female
have wings and are able to fly. ALCM larvae feed on the unfurling young leaves of
apple trees causing the leaf margins to curl or roll. This can result in reduced
shoot and tree growth.
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Chronology of Events in this Dispute

Australia banned the importation of New Zealand apples in 1921, following
the entry and establishment of fire blight in Auckland in 1919. In 1986, 1989 and
1995 New Zealand applied for access to the Australian apple market. In each case
its application was rejected. In 1996 the Australian Quarantine and Inspection
Service (AQIS) commenced a risk assessment that was released in 1998. Following
anew request for access to the Australian market filed by New Zealand in January
1999, the Australian Quarantine and Inspection Service (AQIS) initiated the import
risk analysis for New Zealand apples which is the subject of this dispute. Biosecurity
Australia (then a part of AQIS) issued a first draft of the risk analysis in October
2000. In November 2000, the Committee on Rural and Regional Affairs and
Transport Legislation of the Australian Senate launched a first inquiry into the
assessment of apple imports from New Zealand by Australia’s quarantine agencies.
The Committee’s interim report, including recommendations, was delivered in

July 2001.

A revised draft risk assessment was issued by Biosecurity Australia in February
2004 and was followed by a comment period. The Australian Senate Committee
launched a second inquiry in March 2004. In August 2004, an Eminent Scientists
Group was created to independently examine all final draft IR As before their
release and to ensure that technical submissions from stakeholders were properly
taken into account. Biosecurity Australia was made a prescribed agency (financially
independent from the Department of Agriculture, Fisheries and Forestry) in
October 2004, and the Australian Government decided that Biosecurity Australia
would review and reissue draft IRAs in progress at that time, including the one on
New Zealand apples. The Australian Senate Committee’s report on the importation
of apples from New Zealand was issued in March 2005. After reviewing stakeholder
comments, Biosecurity Australia issued another revised draft import risk analysis
in December 2005, again providing a comment period. The Final IRA was issued
in November 2006.

The IRA required New Zealand to prepare adocumented standard operating
procedure (SOP) describing the phytosanitary procedures for each quarantine pest
of concern and the responsibilities of the parties. The SOP must be approved by
AQIS before exports start and is subject to AQIS audits. The SOP would be based
on awork plan to be developed between Australiaand New Zealand. Australia
and New Zealand had not been able to agree on an SOP.
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The measures at issue applicable to fire blight were the requirements that:
apples be sourced from areas free from fire blight disease symptoms; orchards/
blocks be inspected for fire blight disease symptoms; an orchard/block inspection
methodology be developed and approved; orchards/blocks be suspended for the
season on the basis that any evidence of pruning or other activities carried out
before the inspection could constitute an attempt to remove or hide symptoms of
fire blight; orchards/blocks be suspended for the season on the basis of detection
of any visual symptoms of fire blight; apples be subject to disinfection treatment
in the packing house; all grading and packing equipment that comes in direct
contact with apples be cleaned and disinfected immediately before each Australian
packing run, and that packing houses registered for export of apples process only
fruit sourced from registered orchards.

In respect of European canker the measures at issue were the requirements
that: apples be sourced from export orchards/blocks free of European canker;
all trees in export orchards/blocks be inspected for symptoms of European canker;
all new planting stock be intensively examined and treated for European canker;
orchards/blocks be suspended for the season on the basis that any evidence of
pruning or other activities carried out before the inspection could constitute an
attempt to remove or hide symptoms of European canker; and exports from
orchards/blocks be suspended for the coming season on the basis of detection of
European canker and that reinstatement would require eradication of the disease,
confirmed by inspection.

The measures at issue applicable to ALCM were the requirements of inspection
and treatment, including: the option of inspection of each lot on the basis of a
3000 unit sample selected at random across the whole lot, with detection of any
live quarantine able arthropod resulting in approprlate treatment or rejection for
eXpOrt; or the alternative option of inspection of each lot on the basis of a 600
unit sample selected at random across the whole lot, plus mandatory treatment of
alllots.

The general measures were: the requirement that Australian Quarantine and
Inspection Service officers be involved in orchard inspections for European canker
and fire blight, in direct verification of packing house procedures, and in fruit
inspection and treatment; the requirement that New Zealand ensure that all orchards
registered for export to Australia operate under standard commercial practices;
and the requirement that packing houses provide details of the layout of premises.
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Relevant International Standards, Guidelines and Recommendations

A number of provisions of the SPS Agreement make reference to “international
standards, guidelines and recommendations”. Annex A: 3(c) of the SPS Agreement
indicates that for plant health, the relevant international standards, guidelines and
recommendations are those developed under the auspices of the Secretariat of
the International Plant Protection Convention (IPPC) in cooperation with regional
organizations operating within the framework of the IPPC.

The IPPC is an international treaty to secure action to prevent the spread and
introduction of pests of plants and plant products, and to promote appropriate
measures for their control. It is governed by the Commission on Phytosanitary
Measures (CPM) which adopts International Standards for Phytosanitary Measures
(ISPMs). The Convention has been deposited with the Director-General of the
Food and Agriculture Organization of the United Nations (FAO) since its initial
adoption by the Conference of FAO at its Sixth Session in 1951. The New Revised
Text of the IPPC was approved in 1997. It entered into force on 2 October 2005.
Both Australia and New Zealand signed and ratified the International Plant
Protection Convention and are Contracting Parties to the IPPC.

IPPC standards on risk analysis: ISPM No. 2 and ISPM No. 11

ISPM No. 2 provides general guidance for pest risk analysis (PRA), whereas
ISPM No. 11 establishes guidelines for conducting a risk analysis for quarantine
pests. The two standards are related and present the same general framework for
conducting a pest risk assessment, consisting of three stages: (i) initiation; (i1) pest
risk assessment; and (iii) pest risk management. ISPM No. 2 provides detailed
guidance on PRA stage one (initiation), summarizes PRA stages two (risk
assessment) and three (risk management), and addresses issues generic to the entire
PRA process. ISPM No. 11 addresses stages two and three in more detail for
quarantine pests.

According to ISPM No. 11, the pest risk assessment process can be broadly
divided into three interrelated steps:

L pest categorization;

i.. assessment of the probability of introduction and spread; and,
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il assessment of potential economic consequences (including environmental
impact).

Pest introduction is composed of both entry and establishment. Assessing the
probability of introduction requires an analysis of each of the pathways with
which a pest may be associated from its origin to its establishment in the PRA
area. IPSM 11 identifies the following broad issues which should be considered
when evaluating the probability of introduction and spread, and provides detailed
guidance under each heading:

. Probability of the pest being associated with the pathway at origin;

i.. probability of survival during transport or storage;

iii. probability of pest surviving existing pest management procedures;

v. probability of transfer to a suitable host;

v. probability of establishment;

vi. availability of suitable hosts, alternate hosts and vectors in the PRA area;

vil. suitability of environment;

viil. cultural practices and control measures;

ix. other characteristics of the pest affecting the probability of establishment;
and,

x. probability of spread after establishment.

IPPC standards on pest free areas and areas of low pest prevalence: ISPM
No. 4,ISPM No. 10 and ISPM No. 22

The IPPC defines a “pest free area” (PFA) as “[a]n area in which a specific
pest does not occur as demonstrated by scientific evidence and in which, where
appropriate, this condition is being officially maintained”. According to ISPM No.
4, the establishment and use of a PFA by a national plant protection organization
provides for the export of plants, plant products and other regulated articles from
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the exporting country to the importing country without the need for application
of additional phytosanitary measures when certain requirements are met. Thus,
the pest free status of an area may be used as the basis for the phytosanitary
certification of plants, plant products and other regulated articles with respect to
the stated pest(s). It also provides, as an element in pest risk assessment, the
confirmation on a scientific basis of the absence of a stated pest from an area.
The PFA is then an element in the justification of phytosanitary measures taken
by an importing country to protect an endangered area.

Although the term “pest free areas” encompasses a whole range of types
(from an entire country which is pest free to a small area which is pest free but
situated in a country where that pest is prevalent), it has been found to be convenient
to discuss the requirements of PFAs by defining three categories: an entire country;
an uninfested part of a country in which a limited infested area is present; an
uninfested part of a country situated within a generally infested area. In each of
these cases, the PEA may, as appropriate, concern all or part of several countries.

A pest free place of production is defined as a “[p]lace of production in which
a specific pest does not occur as demonstrated by scientific evidence and in which,
where appropriate, this condition is being officially maintained for a defined period”.
A pest free production site is “[a] defined portion of a place of production in
which a specific pest does not occur as demonstrated by scientific evidence and in
which, where appropriate, this condition is being officially maintained for a defined
period and that is managed as a separate unit in the same way as a pest free place
of production”.

ISPM No. 10 uses the concept of “pest freedom” to allow exporting countries
to provide assurance to importing countries that plants, plant products and other
regulated articles are free from a specific pest or pests and meet the phytosanitary
requirements of the importing country when imported from a pest free place of
production. In circumstances where a defined portion of a place of production is
managed as a separate unit and can be maintained pest free, it may be regarded as
apest free production site. The use of pest free places of production or pest free
production sites is dependent on the use of criteria concerning the biology of the
pest, the characteristics of the place of production, the operational capabilities of
the producer, and the requirements and responsibilities of the national plant
protection organization.
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Parties’ requests for findings and recommendations

New Zealand requested the Panel to find that the challenged measures were,
both individually and as a whole, inconsistent with the obligations of Australia
under Articles 2.2 and 2.3 (both sentences); Articles 5.1, 5.2, 5.5 (first sentence)
and 5.6; Article 8; and Annex C(1)(a) of the SPS Agreement.

In response, Australia argued that:

a.  Australia’s measures were not inconsistent with Article 5.1 and, accordingly,
with Article 2.2 of the SPS Agreement, and that they were also not
inconsistent with Article 5.2 of the SPS Agreement; or, alternatively, that
Australia’s measures were not inconsistent with Article 2.2 of the SPS
Agreement;

b. Australia’s measures were not inconsistent with Article 5.6 of the SPS
Agreement;

c. Australia’s measures were not inconsistent with Article 5.5 of the SPS
Agreement and, consequently, with Article 2.3; and,

d. New Zealand’s claim under Article 8 and Annex C(1)(a) of the SPS
Agreement was outside the scope of this dispute and should be dismissed

by the Panel.
Arguments on Behalf of Parties
Arguments for New Zealand
a. Standard of Review:

In New Zealand’s view the appropriate standard of review in this case was set
out in Article 11 of the DSU of the WTO. This required the Panel to “make an
objective assessment of the matter before it, including an objective assessment of
the facts of the case and the applicability of and conformity with relevant covered

agreement”. This standard of review had been applied in every WTO SPS case to
date.
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b. Australia’s measures are inconsistent with Article 2.2:

New Zealand argued that Australia’s measures for the importation of New
Zealand Apples were inconsistent with Australia’s obligations under Article 2.2 of
the SPS Agreement. According to New Zealand Australia’s measures were
“maintained without sufficient scientific evidence”. There was no “rational or
objective” relationship between those measures and scientific evidence, and
therefore they were inconsistent with Article 2.2 of the SPS Agreement. All of
Australia’s fire blight measures depend on the contention that mature apple fruit
provide a pathway for the transmission of the disease. However, there was no
evidence that fruit to be exported from New Zealand - that was, mature,
symptomless apples - provide such a pathway. Rather, the scientific evidence
shown that mature, symptomless apple fruit did not transmit the disease and have
never done so.

New Zealand further argued that there was no scientific evidence that European
canker could establish and spread in the Australian climate, given those conditions
favourable to European canker, namely rainfall and moderate temperatures, were
not prevalent in Australia’s apple growing regions.

Finally, the Australian measures in relation to ALCM were also maintained
without sufficient scientific evidence. In formulating its measures for ALCM
Australia had not taken into account the scientific evidence which indicates that
approximately 85 per cent of ALCM cocoons on New Zealand apple fruit were
not viable because they do not contain live pupae. That fact, combined with the
midge’s limited lifespan and flight range, and other biological factors, renders highly
improbable the sequence of events on which Australia relied to support its measures.

c. Australia’s measures were inconsistent with Article 5.1:

Australia’s measures were not based on a “risk assessment” within the meaning
of Article 5.1 and Annex A and were therefore inconsistent with Article 5.1 of the
SPS Agreement. The IRA approaches the risk assessment in a way that ascribes
quantitative probability values to steps that were often no more than possibilities
- in some instances the remotest of possibilities. Such an approach was inconsistent
with that adopted by the Appellate Body in Australia—Salmon and EC - Hormones,
which emphasized that a risk assessment must be concerned with probabilities
and not just possibilities.
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Australia had failed to evaluate the likelihood of entry, establishment and spread
of each pest “according to the SPS measures that might be applied”. The IRA
determined, without analysis, that certain measures should be applied and failed
to evaluate alternative measures that might have been applied instead, including a
particular measure proposed by New Zealand requiring apples to be imported
“retail ready”.

d. Australia’s measures were inconsistent with Article 5.2:

According to New Zealand, Australia’s IRA had ignored relevant available
scientific data while implementing its measures for evaluating risk assessment. At
various points, Australia’s IRA failed to give genuine consideration to the relevant
scientific evidence; to the relevant processes and production methods; to the
relevant inspection, sampling and testing methods; to the prevalence of the relevant
diseases or pests; and to the relevant environmental conditions.

e. Australia’s measures were inconsistent with Article 5.5 and Article
2.3:

Australia had established its own level of protection (ALOP) against risks to
plant life or health in respect of two diseases affecting Japanese pears - brown rot
and Japanese Erwinia. In those cases, imported fruit with a degree of risk equivalent
to or higher than that of New Zealand apples were subject to measures substantially
less restrictive than those imposed on New Zealand apples, constituting arbitrary
and unjustifiable distinctions in treatment of different situations resulting in
discrimination or a disguised restriction on international trade.

f. Australia’s measures were inconsistent with Article 5.6:

New Zealand claimed that there were alternative measures available that would
have met Australia’s ALOP. In the case of fire blight and European canker,
restricting trade to mature, symptomless apples would be consistent with the ruling
in Japan - Apples and would meet Australia’s ALOP. In the case of ALCM,
inspection of a 600-unit sample would also have been a less trade restrictive
alternative. Such alternative measures would achieve Australia’s appropriate
level of phytosanitary protection, taking into account technical and economic
feasibility.
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g Australia’s measures were inconsistent with Article 8 and Annex

C(1)(a):

According to New Zealand the delay by Australia of almost eight years to
complete its approval procedures for access for New Zealand apples was clearly
“undue”.

h. The weight to be given to Japan - Apples:

According to New Zealand the Panel’s conclusions in Japan - Apples were
reached on the basis of substantially the same scientific evidence as that considered
in the context of this dispute. If the Panel were to reach the same conclusions in
relation to the scientific evidence as were reached in Japan - Apples, then it would
inevitably follow that Australia’s fire blight measures are maintained without
sufficient scientific evidence, in breach of Article 2.2 of the SPS Agreement.

Arguments of Australia
a. Standard of Review:

According to Australia, the Panel should be mindful of the appropriate
standard(s) of review in its evaluation of the basis for Australia’s measures. The
nature of what was required of a Panel to conduct an “objective assessment of
the facts” pursuant to Article 11 of the DSU varies depending on the particular
provision at issue. Under the SPS Agreement, Australia submitted that a panel’s
jurisdictional competence was most limited in respect of its review of risk
assessments, because the obligation to base SPS measures on a risk assessment
means that a thorough expert evaluation of the relevant technical issues
compulsorily precedes a panel’s analysis of the issues.

b. Australia’s measures are consistent with Article 5.1, and accordingly,
with Article 2.2:

According to Australia, New Zealand misunderstood the nature of the risk
assessment required by Article 5.1. Its criticism of the IRA Team’s analysis of the
available scientific evidence was often based on selective reliance upon particular
pieces of evidence and was also based on multiple erroneous calculations and
assumptions. Pursuant to the relevant provisions of the SPS Agreement, a valid
assessment of phytosanitary risk must evaluate both the likelihood of entry,
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establishment or spread of a pest, as well as the associated potential biological and
economic consequences.

With respect to the fire light, the Final IRA Report outlined in precise detail
the analysis of the IRA Team, which arrived at the conclusion that there was an
identifiable risk that the causal agent of fire blight, Erwinia amylovora, could find
a pathway into Australia on mature New Zealand apples and result in serious
consequences.

Also regarding European canker, Australia showed that New Zealand’s climate
analysis was too narrow as it focuses solely on a few environmental criteria relevant
to commercial apple and pear production, and it overlooks the biology of the
pathogen and its wide range of hosts distributed throughout large areas of
Australia. This led to incorrect predictions as to the potential distribution of
European canker.

In respect of, New Zealand failed to appreciate that the mobility of the insects
required the IRA Team to adjust its methodology and consider a much more
complex pathway than for fire blight and European canker. New Zealand
demonstrated its misunderstanding of the IRA Team’s approach to assessing
unrestricted risk by arguing that the IRA Team should have taken into account the
affect of risk management measures in its importation analysis.

c. Australia had acted consistently with Article 5.2:

The IRA Team took into account all of the factors listed in Article 5.2, including
those identified by New Zealand: available scientific evidence; relevant processes
and production methods; relevant inspection, sampling and testing methods;
prevalence of specific diseases or pests; and relevant ecological and environmental
condition.

d. Alternatively, Australia’s measures are nonetheless consistent with
Article 2.2:

If the Panel did not accept Australia’s primary submission that consistency
with Article 5.1 establishes consistency under Article 2.2, Australia submitted that
New Zealand had nevertheless failed to establish that Australia’s measures were
“maintained without sufficient scientific evidence” in violation of Article 2.2. In
any event, Australia had demonstrated that, on the basis of the comprehensive
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analysis of the evidence in the Final IRA Report, there was a rational and objective
relationship between Australia’s measures and the scientific evidence.

e. Australia’s measures were consistent with Article 5.5 and Article 2.3:

New Zealand had failed to establish that Australia applies different levels of
protection under Article 5.5. New Zealand’s simplistic comparison of the respective
measures applied in relation to New Zealand apples and Japanese nashi pears
ignores the fact that the risks associated with the two products were markedly
different. Therefore, the measures required to meet Australia’s ALOP differ.
Accordingly, the application of Australia’s ALOP did not exhibit arbitrary or
unjustifiable distinctions in the treatment of different situations which result in
discrimination or a disguised restriction on international trade.

f. Australia’s measures were consistent with Article 5.6:

New Zealand’s claim under Article 5.6 rested entirely on its contention
that the unrestricted risks associated with the importation of New Zealand
apples were lower than the levels established in the Final IRA Report; a claim
which New Zealand had failed to substantiate. New Zealand had failed to satisfy
its burden under Article 5.6 to show that any of the “alternative” measures
identified would achieve Australia’s ALOP. Nor, in the case of ALCM, had
New Zealand shown that the “alternative” measure would be significantly less
trade restrictive. New Zealand had also failed to identify any alternatives to
the general measures.

g. New Zealand’s claim under Article 8 and Annex C(1)(a) was outside
the Panel’s terms of reference:

In its preliminary ruling, the Panel concluded that the scope of this dispute
was confined to the 17 measures specifically listed in New Zealand’s panel request,
which did not include the IRA process. New Zealand’s claim that Australia was in
breach of Article 8 and Annex C(1)(a) was therefore outside the scope of this
dispute.

h. This dispute was not a re-run of Japan - Apples: Japan

Apples were not a risk assessment and were not scientific evidence. Moreover,
there were significant differences between the two sets of circumstances, including
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the pests at issue, appropriate level of protection, climatic conditions, potential
host plants, and the volume and mode of trade.

Analysis by the Panel
Australia’s Concerns with the Expert Selection and Consultation Process
Selection of Experts

a. The Panel’s selection of only one ALCM expert:

Neither Article 13 of the DSU, nor Article 11.2 the SPS Agreement, nor the
Panel’s Working Procedures® specify the number of experts to be selected.
Accordingly, it was within the Panel’s authority to decide on the number of experts
according to the specific circumstances of the dispute, the necessary expertise and
the constraints faced. In addition, the Panel is bound by Article 3.3 of the DSU to
seek a prompt settlement of the dispute. The Panel had extensively consulted the
Parties throughout the selection process and therefore they concluded that there
was absolutely no need to delay it further. In the Panel’s view, further delaying the
selection process would have been inappropriate, as it would have hindered the
objective of seeking a prompt settlement of the dispute, contrary to Article 3.3 of
the DSU and the expressed interest of both Parties. In the light of the above, the
Panel decided to seek the advice of only one expert on ALCM, rather than two, as
in the case of the two other pests and the issue of pest risk assessment.

b. The alleged connection of the ALCM expert with the complainant:

The Panel concluded that nothing in the objection raised by Australia gave
any indication of real or perceived conflicts of interest or any other situation that
would have affected the expert’s independence and impartiality.

Consultation of Experts

a. Questions posed to the experts were different from the draft provided
by the Parties:

The Panel concluded that there was no evidence to support Australia’s assertion

2 Working Procedures, 26 March 2008
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that posing some specific questions to the experts had prejudiced Australia’s position
in these proceedings.

b. Prevention of Panel from considering information provided by third
parties or experts:

To the extent that a specific issue raised by a Third Party was properly within
the Panel’s terms of reference, and that New Zealand had submitted its arguments
and articulated its complaint with respect of the specific claim, the Panel rejected
Australia’s proposition that it was prevented from addressing that issue in the
written questions posed to the experts. To the same extent, the Panel also rejected
Australia’s proposition that it is prevented from considering information provided
by the scientific experts in response to the Panel’s questions. The Panel found no
evidence that due process has been negatively affected for any of these two reasons.

c. Consideration of opinion expressed by the experts outside their
scope of expertise:

There was no indication that the Panel posed questions to the experts that
would have required specialist expertise and experience in areas outside of their
respective expertise.

Whether the Measures Identified By New Zealand Were Challengeable
Under the SPS Agreement.

Purpose of the 16 measures

The Panel assessed the purpose of the 16 measures to verify whether they
correspond to subparagraphs (a) of Annex A (1) of the SPS Agreement, which
define “sanitary and “phytosanitary measure”. The purpose set out in subparagraph
() of Annex A(1) of the SPS Agreement was “to protect animal or plant life or
health within the territory of the Member from risks arising from the entry,
establishment or spread of pests, diseases, disease carrying organisms or disease
causing organisms.” The Panel concluded that all the 16 measures were related to
managing risks arising from the entry, establishment and spread of pests.

Form and Nature of the 16 measures

The form element was referred to in the second paragraph as ‘laws, decrees,
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and regulations’. The nature of measures qualifying as SPS measures was also
addressed in the second paragraph to be requirements and procedures, including
inter alia, end product criteria; processes and production methods; testing
inspection, certification and approval procedures, etc. The Panel concluded that
the 16 measures at issue, both as a whole and individually, constituted SPS measures
within the meaning of Annex A(1).

New Zealand’s Claims Under Articles 2.2, 5.1, and 5.2 of the SPS Agreement.
Standard of Review

The Panel concluded that it would review Australia’s IRA, considering its
scientific basis and reasoning in the light of the alleged flaws that had been identified
by New Zealand, in order to determine whether New Zealand has articulated a
prima facie case that the IRA was not a proper risk assessment within the meaning
of Article 5.1 of the SPS Agreement.

Requirements under fire blight

a. Alleged overestimation of the likelihood that fireblight was present
in the source orchards:

The IRA estimated the likelihood that Erwinia amylovora was present in the
source orchards in New Zealand was 1(100 %). The analysis was based on the
consideration that “Erwinia amylovora was detected in New Zealand both from
orchards with fire blight symptoms...and those without symptoms.” However the
Panel concluded that the IRA’s estimation that Erwinia amylovora would always
be present in the source orchards in New Zealand was not sufficiently supported
by the scientific evidence that the IRA relied upon and, accordingly, is not coherent
and objective.

b. Alleged overestimation of the likelihood that fruit coming from an
infected orchard is also infected:

The Panel found that it was not clear from the IRA how the results of the
different studies were aggregated in order to arrive at an estimation of a probability
range for this importation step, nor the reasons why, in drawing this estimation,
less weight was given to studies that found lower frequencies of contamination
with fire blight. The Panel therefore, concluded that the IRA’s estimation of the
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likelihood that fruit coming from an infected or infested orchard was infected or
infested with Erwinia amylovorais not coherent and objective.

c. Alleged overestimation of the likelihood that clean fruit from infected
orchards is contaminated during picking and transport to the packing
house:

The experts consulted by the Panel expressed doubts regarding the reliability
of the one per cent figure and the IRA’s underlying assumptions. The 1 per cent
figure would not be realistic, because when present in an orchard fire blight will
not be uniformly distributed. Therefore, the Panel found that the IRA’s estimation
of the likelihood that clean fruit from infected or infested orchards was
contaminated with Erwiniaamylovora during picking and transport to the packing
house did not rely on adequate scientific evidence and, accordingly, is not coherent
and objective.

d. Alleged overestimation of the likelihood that infected fruit remains
infected after routine processing procedures in the packing house:

In light of the evidence given by Australia it was found that the IRA contained
sufficient scientific evidence to support its conclusion that routine procedures
that occur in New Zealand packing houses may reduce the bacterial population in
the apple fruit but would not totally eliminate the bacteria. According to the Panel
New Zealand did not make a case that the IRA’s estimation of the likelihood that
Erwinia amylovora survives routine processing procedures in the packing house is
exaggerated and did not rely on adequate scientific evidence.

e. Alleged overestimation of the likelihood that clean fruit is
contaminated during processing in the packing house:

The Panel found that there was no indication in the IRA of how the results of
the various scientific studies were taken into account in arriving at an estimation
of a probability range for this importation step. Therefore, the Panel found
that the IRA’s estimation of the likelihood that clean fruit was contaminated
by Erwinia amylovora durng processing in the packing house was not coherent
and objective.
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f.  Alleged overestimation of the likelihood that infected fruit remains
infected during pallentization, quality inspection, containerization
and transportation to Australia:

The Panel noted that the discussion between the parties regarding the IRA’s
estimation on importation of this step replicates the earlier discussion on cold
storage in the context of importation step (d). Therefore the Panel concluded that
the IRA contains sufficient scientific evidence to support its conclusion that,
although some reduction in numbers of bacteria and number of infested fruit
would be expected during transportation of apples in containers from New Zealand
to Australia, bacteria could survive on fruit for periods longer than 10 days.

g. Alleged overestimation of the likelihood that clean fruit will become
contaminated during palletization, quality inspection,
containerization and transportation:

The quantitative range assigned by the IRA for the likelihood of the event
represented by this importation step corresponds to the IRA’s definition of
“negligible” (i.e., “the event would almost certainly not occur”). The Panel decided
that it will turn later, in the context of New Zealand’s allegations regarding the
IRA’s alleged methodological flaws, to the issue of whether the IRA’s choice of a
probability interval of zero to one in one million for events with a “negligible”
likelihood of occurring is in itself supported by adequate scientific evidence and
is, accordingly, coherent and objective.

h. Estimation of the likelihood that infected or infested fruit remains
infected or infested after on-arrival minimum border procedures:

The Panel agreed with Australia and noted that New Zealand had not called
into question the IRA’s estimation of the likelihood of the event represented by
this particular importation step. Therefore, there was no reason to believe that
such estimation was not coherent and objective in the light of the scenario addressed

by the IRA.
i. Alleged overestimation of the likelihood that an imported apple is
infected or infested; resulting from the sum of the proportions

associated with individual importation pathways:

The IRA had not attempt to find justification for the estimated overall
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probability of importation, other than the aggregation of the different individual
likelihoods represented by each importation step. Therefore the Panel concluded
that the IRA’s estimation of the overall probability of importation does not rely
on adequate scientific evidence and, accordingly, was not coherent and objective.

j.  IRA’s analysis of the probability of entry, establishment and spread
of fire blight:

Under it proximity analysis the IR A assesses the proportion of utility points
near host plants susceptible to the pest in each exposure group. Even though on
the basis of expert advice the Panel felt that IRA offers little explanation for its
reasoning regarding the estimation of different proximity values, it concluded that
New Zealand had not made a prima facie case that the IRA’s discussion on utility
points and estimated proximity ratings for the combination of each utility point
with exposure groups (proximity values) was not objectively justifiable.

Under its exposure analysis, the IRA assessed the likelihood of transfer of the
pathogen from infested or infected apples (waste) to a susceptible host plant.
According to the IRA, an analysis of key steps in the sequence of events that
would need to occur for successful exposure includes a consideration of factors
such as viability of the pest, survival mechanism of the pest, transfer mechanism
of the pest, inoculum dose, host receptivity and environmental factors. The Panel
considered each of these factors in turn. It was noted the scientific evidence cited
in the IRA supports the viability and the survival conclusions. Both conclusions,
however, rest on the assumption that there would be some bacterial populations
on mature apples from New Zealand. Additionally, both conclusions must be
qualified by the caveat that any bacterial populations would decrease over time
and unlikely to be able to multiply. The IRA’s conclusions on the transfer
mechanisms were not supported by scientific evidence, most especially for the
proposed mechanical transmission mechanism. The browsing insect mechanism,
while not totally unreasonable, seems to correspond to a highly unlikely scenario.
The IRA’s conclusions on inoculum dose and host receptivity were supported by
evidence and seem generally coherent; although the first fails to recognize the
importance of the number of bacteria for the likelihood of initiating an infection
and the second tends to exaggerate the number of potential host plants and does
not take into account the discontinuity in the receptivity of host plants. Finally,
the IRA’s conclusions on environmental conditions seem generally coherent. In
the light of the shortcomings and qualifications that affect a number of sections
of the IRA’s conclusions on exposure, the Panel concluded that overall these
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conclusions did not rely on adequate scientific evidence and, accordingly, were not
coherent and objective.

The IRA’s discussion on the minimum population needed for establishment
reflects an assumption that had already been addressed by the Panel, regarding the
alleged capacity of such low bacterial populations to initiate an infection. It was
found by the Panel not to be supported by scientific evidence nor based on a
coherent and objective reasoning.

IR A’s discussion on the different factors regarding the probability of spread
had not been contested by New Zealand. This included, for example, the general
description of the suitability of the natural and/or managed environment, part of
the discussion on natural barriers, the intended use of the commodity and the
potential natural enemies of the pest. Accordingly, the IRA’s conclusions regarding
the probability of spread seemed generally coherent.

In the light of the above, the Panel found that New Zealand had not successfully
made a prima facie case that the IRA’s estimation of the likelihood that Erwinia
amylovora survives routine processing procedures in the packing house
(1mportat10n step d) and that Erwinia amylovora survives palletization, quality
inspection, containerization and transportation to Australia (importation step
f), were exaggerated, and that these estimations did not rely on adequate
scientific evidence or are not coherent and objective. The Panel further found
that the IRA’s conclusion that the likelihood that clean fruit was contaminated by
Erwiniaamylovora during palletization, quality inspection, containerization and
transportation (importation step g) is negliglible appears to be coherent and
objective. The Panel found additionally that New Zealand had not made a
prima facie case that the IRA’s discussion on utility points and estimates of
proximity ratings for the combination of each utility point with exposure groups
(proximity values), or that the IRA’s conclusions regarding the probability of
spread, did not rely on adequate scientific evidence or were not coherent and
objective.

The Panel found, however, that the IRA’s estimation that Erwiniaamylovora
would be always present in the source orchards in new Zealand (importation step
a); that fruit coming from an infected or infested orchard was infected or infested
with Erwinia amylovora (importation step b); that clean fruit from infected or
infested orchards was contaminated with Erwinia amylovora during picking and
transport to the packing house (importation step c); and that clean fruit was
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contaminated by Erwinia amylovora during processing in the packing house
(importation step d); did not find sufficient support in the scientific evidence
relied upon and, accordingly, were not coherent and objective. In the light of
these findings and the absence of any separate justification and evidence in the
IRA regarding the estimated overall likelihood of importation, the Panel found
additionally that the IRA’s estimation of the overall probability of importation
was not supported by adequate scientific evidence and, accordingly, was not
coherent and objective.

The Panel further noted that a significant part of the IRA’s discussions on
exposure, establishment and spread of fire blight, rested on a number of
assumptions and qualifications. Asnoted above, some of these assumptions and
qualifications were not convincing, which leads to reasonable doubts about the
evaluation made by the risk assessor. The IRA had not properly considered a
number of factors that could have a major impact on the assessment of this
particular risk. Accordingly, the Panel found that the reasoning articulated in
Australia’s IRA, with respect to the likelihood of entry, establishment and spread
of fire blight, including the IRA’s estimation of the value for the respective
probabilities, did not rely on adequate scientific evidence and, accordingly, was not
coherent and objective.

k. Potential biological and economic consequences associated with fire
blight:

The Panel did not consider it as its role to reassess the impact scores assigned
by the IRA to specific criteria and propose different scores. According to the
experts consulted by the Panel, the IRA had atendency to overestimate the severity
of the consequences of fire blight in certain aspects. This overestimation affects
in particular two of the criteria, which in the IRA were assigned the most severe
scores of “F” and “E” (plant life or health and domestic trade or industry,
respectively). Therefore, the Panel concluded that the IRA’s evaluation of the
potential consequences associated with the entry, establishment or spread of fire
blight into Australia did not rely on adequate scientific evidence and, accordingly,
was not coherent and objective.

. Overall conclusions with respect to the requirements regarding fire

blight:

With respect to the above analysis done by the Panel it concluded that Australia’s
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requirements regarding fire blight on New Zealand apples were inconsistent with
Articles 5.1 and 5.2 of the SPS Agreement.

m. Alleged methodological flaws identified by New Zealand:

The Panel examined New Zealand’s arguments regarding the methodological
flaws in the IRA. The Panel held that since there was little indication in the IRA on
how the numerical probability values were assigned to the “negligible” category,
such values were not properly justified in the IRA and would tend to overestimate
the probability of entry, establishment and spread of the pests at issue. It was also
noted that the use of a uniform distribution to model the likelihood of “negligible”
events, in combination with the assignment of a high maximum level for the
respective probability interval that was not adequately justified, would tend to
overestimate the likelihood of such “negligible” events. Lastly, the Panel concluded
its analysis by holding that it was not convinced by New Zealand’s objections
regarding an alleged overestimation of such projected volume of trade.

Requirements regarding European Canker

a. Alleged overestimation of the likelihood that fruit coming from an
infected orchard is also infected:

The IRA did not contain adequate scientific evidence that would allow an
estimation of the frequency of apple infection and latency in New Zealand or
elsewhere. Moreover, the studies on fruit infection cited in the IRA were based on
research conducted in areas or periods with frequent summer rainfalls at harvest.
The IRA failed to properly take into account the existence of climatological
conditions in New Zealand that would be necessary for inoculum production,
dissemination and infection. Accordingly, the Panel found that the IRA’s estimation
of the likelihood that fruit coming from an infected or infested orchard was infected
or infested with Neonectria galligena was not sufficiently supported by the scientific
evidence that the IRA relied upon and, therefore, was not coherent and objective.

b. Alleged overestimation of the likelihood that clean fruit from infected
orchards is contaminated during picking and transport to the packing
houses:

According to the IRA, the estimated range allowed for a small number of fruit
to be contaminated but recognized that conditions in most areas of New Zealand
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during the harvesting season are not favorable for spore production. This analysis
was based on an assumption that Neonectria galligena spores could be transferred
to clean fruit. The Panel concluded that the IRA did not contain scientific evidence
regarding the possibility that latently infected but symptomless fruit could develop
rot and generate Neonectria galligena spores, which could then be transferred to
clean fruit. There was also no indication in the IRA of the existence of
climatological conditions in New Zealand that were necessary for inoculum
production, dissemination and infection of clean fruit during picking and transport
to the packing house.

c. Alleged overestimation of the likelihood that infected or infested
fruit remains infected or infested after routine processing procedures
in the packing house:

According to the IRA, the estimated range largely reflected the fact that internal
and latent infections were unlikely to be visible and none of the processes in the
packing house are likely to substantially reduce infections. With respect to the
small effect that processes in the packing house would have on the number of
latently infected fruits, the IRA’s discussion seems generally coherent and supported
by the scientific evidence cited. The IRA, however, failed to take into account the
effect that store conditions and the duration of storage would have on the likelihood
that Neonectria galligena survives routine processing procedures in the packing
house. Accordingly, the Panel concluded that the IRA’s estimation of the likelihood
that Neonectria galligena survived routine processing procedures in the packing
house was not objectively justifiable.

d. Alleged overestimation of the likelihood that clean fruit is
contaminated during processing in the packing house:

According to the IRA, the estimated range allowed for the presence of a small
number of spores in the packing processes that could contaminate fruit. It was
noted by the Panel that the IRA concluded that given the extremely small likelihood
of fruit being infested/infected with N. galligena, the probability of surface spores
being present on fruit and contaminating the dump water was similarly extremely
small. Therefore the Panel concluded that there was no support in the IRA for the
estimation made for the likelihood of this importation step neither in the scientific
evidence cited in the IRA, nor on the IRA’s discussion in this regard.
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e. Alleged overestimation of the likelihood that infected or infested
fruit remains infected or infested during palletization, quality
inspection, containerization and transportation to Australia:

The IRA estimated the likelihood that Neonectria galligena survives
palletization, quality inspection, containerization and transportation to Australia
as 1 (100 per cent). The experts explained that these post-harvest processes could
affect survival of the external inoculum, epiphytically contaminating the fruit
surface, which might be negligible. Then a value of 1 would be unacceptable.
Therefore the Panel concluded that the IRA’s estimation of the likelihood that
Neonectria galligena survives palletization, quality inspection, containerization and
transportation to Australia was not sufficiently supported by the scientific evidence
that the IRA relied upon and, accordingly, is not coherent and objective.

f. Alleged overestimation of the likelihood that clean fruit is
contaminated during palletization, quality inspection,
containerization and transportation:

The Panel held that after defining the likelihood of the event associated with
this importation step as negligible, the IRA did not provide any scientific evidence
to support its choice of estimation.

g. Alleged overestimation of the likelihood that an imported apple is
infected or infested resulting from the sum of the proportions
associated with individual importation pathways:

On the basis of the advice of the experts the Panel noted that the overall
value for the likelihood of importation falls out of the range that could be
considered legitimate on the basis of general knowledge regarding European canker.

h. IRA’s analysis of the probability of entry, establishment and spread:

With regards to proximity the Panel was not convinced by the prima facie case
made by the New Zealand that the IRA’s discussion on utility points and estimated
proximity ratings for the combination of each utility point with exposure groups
(proximity values) was not objectively justifiable.

The Panel found that the IRA’s reasoning with respect to several of the factors
taken into account in its exposure analysis for European canker was either not
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based on scientific evidence or not based on a coherent and objective reasoning.
Also the ‘exposure value’ quoted, assuming it was credible to deduce such a
factor, seemed to make assumptions regarding the year-round availability of
infection sites, and that all discarded apples discharge spores all year, which
were not correct.

In its analysis of establishment the Panel found that IRA’s assessment was
seriously flawed as it relied on scientifically unsupported assertions and did not
take into consideration certain crucial information necessary to make such an
analysis.

The IRA derived its conclusions regarding the probability of spread from a
comparative assessment of those factors in the source country and ‘PRA area’
considered pertinent to the expansion of the geographical distribution of a pest.
However the Panel noted that the IRA failed to take into account that the
climatological conditions necessary for spread of the disease, in terms of the
appropriate combination of cool temperatures and wetness, were unlikely to be
present in Australia, particularly during summer and early fall, the most critical
periods for infection.

Finally it was concluded that the IRA tends to exaggerate the risk, for example,
by not taking into account that any epyphitical fungal populations would likely be
small and diminishing and that the number of latently infected apples would also
diminish over time, by not considering the climatic conditions that are necessary
for inoculum production, dissemination and infection, and by assuming that
inoculum for infection and infection sites would be always available.

i. Potential biological and economic consequences associated with
European canker:

The Panel reiterated its earlier conclusions of fireblight in the case of European
Canker as well.

j. Overall conclusions with respect to the requirements regarding
European canker:

The Panel concluded that with respect to its analysis of the likelihood of
entry, establishment and spread of European canker, and of the potential
consequences associated with the entry, establishment or spread of European
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canker into Australia, Australia’s IRA was not a proper risk assessment within
the meaning of Article 5.1 and paragraph 4 of Annex A of the SPS Agreement.

Requirements regarding ALCM
a. Available data on viability of ALCM cocoons:

The experts noted that the data on viability rates was crucial; in order to estimate
the likelihood that picked apple fruit is infested with ALCM. The Panel concluded
that New Zealand had made a prima facie case, not rebutted by Australia, that the
data on occupancy and viability of ALCM in cocoons on New Zealand apples was
not adequately taken into account. Also, there was no indication in Australia’s
IRA of how the exercise of expert judgment could have cured this.

b. Effect of parasitism on viability of ALCM inside occupied cocoons:

The sources of data on the possible effects of parasitism by Platygaster demades
in Australia’s IRA were very sparse and did not seem to have been adequately
taken into account. With respect to this point, there was no indication in Australia’s
IR A that the exercise of expert judgment could have cured the fact that the limited
data was not adequately taken into account. Asaresult, the Panel concluded that the
IR A’s reasoning regarding the viability of ALCM in the light of the possible incidence
of parasitism by the wasp Platygaster demades was not objectively justifiable.

c. Flight range for ALCM:

It was the opinion of the Panel that there was insufficient scientific evidence
that would have allowed Australia to reach a definitive conclusion on the precise
flight range for ALCM. In any event, in the light of the limited information there
was, the lack of a precise flight range for ALCM did not necessarily call into
question the IRA’s reasoning regarding whether orchards surrounding wholesale
pack houses might be located at a distance that is within the flying range of ALCM.
Australia’s assertion that a flight range of 30-50 metres for a mated female ALCM
would be ample in many cases between an orchard packing houses co-located
within an apple orchard, seemed reasonable.

d. Period of emergence:

The experts had noted that the overall effect of this broad range of ALCM
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development stages was a prolonged period of emergence of viable individuals.
There was no evidence in the IRA regarding the time necessary for ALCM to
emerge after apples had been removed from cold storage. They opined that
Australia’s assertion that some adults could emerge as soon as the appropriate
triggers were encountered by the pupae may be correct, but was not supported by
sufficient evidence as result, the Panel found that the IRA’s reasoning regarding
the likelihood of transfer of ALCM in the light of the protracted emergence of
ALCM was not objectively justifiable.

e. Climatic conditions for spread of ALCM in India:

The expert opinion claims that overall, the vast bulk of the territory of Australia
had an unsuitable climate for apple leaf curling midge. Also, Australia’s IRA did
not adequately consider the issue of the existence of climatic conditions necessary
for establishment and spread of ALCM in Australia and the geographic range of
these conditions. Therefore, the Panel concluded that the IRA’s reasonmg regarding
the likelihood of establishment and spread of ALCM in Australia, in the light of
the existence of necessary climatic conditions and geographic range of these
conditions, was not objectively justifiable.

f. Mode of Trade:

The Panel concluded that Australia’s IRA did not adequately reflect how the
mode of trade of New Zealand apples imported into Australia was taken into
account. If many or most apples were imported from New Zealand “retail-ready”,
ready packed in small packages, that were handled at urban wholesalers, as they
presumably would be, this mode of trade should have a significant effect on the
risk assessment.

g. Conclusions regarding the IRA’s estimation for the likelihood of
entry, establishment and spread of ALCM:

The Panel concluded that the reasoning articulated in Australia’s IRA, with
respect to the likelihood of entry, establishment and spread of ALCM, contains
flaws which were enough to create reasonable doubts about the evaluation made
by the risk assessor. The IRA had not properly considered a number of factors
that could have a major impact on the assessment of this particular risk.
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h. Potential biological and economic consequences associated with
ALCM:

As noted in the case of other two diseases the Panel reiterated the same
conclusions.

i. Overall conclusions with respect to requirements regarding ALCM:

The Panel concluded that, with respect to its analysis of the likelihood of
entry, establishment and spread of ALCM, and of the potential consequences
associated with the entry, establishment or spread of ALCM into Australia,
Australia’s IRA was not a proper risk assessment within the meaning of Article 5.1
and paragraph 4 of Annex A of the SPS Agreement.

General Measures

Considering the link in the IRA between the “general” measures identified by
New Zealand and the specific requirements regarding fire blight, European canker
and ALCM, as well as the lack of any separate justification for these “general”
measures in the IRA, the Panel concluded that with respect to these “general”
measures too, Australia’s IRA was not a proper risk assessment within the meaning
of Article 5.1 and paragraph 4 of Annex A of the SPS Agreement. In imposing
these “general” measures the IRA had failed to take into account factors such as
the available scientific evidence, the relevant processes and production methods
in New Zealand and Australia, and the actual prevalence of fire blight, European
canker and relevant environmental conditions for ALCM, as required by Article
5.2 of the SPS Agreement.

General Conclusion

For the reasons stated above, the Panel had found that Australia’s requirements
regarding fire blight, European canker and ALCM, as well as the requirements
identified by New Zealand as “general” measures that were linked to all three
pests at issue in the present dispute, were inconsistent with Articles 5.1, 5.2 and
2.2 of the SPS Agreement.
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New Zealand’s Claim under Article 5.5 of the SPS Agreement
Threshold issue raised by Australia

New Zealand’s Article 5.5 claim was based on a comparison of the ALOP and
measures applied by Australia to fire blight (Erwinia amylovora) and European
canker (Neonectria galligena) in New Zealand apples, and to Japanese Erwinia
and brown rot (Monilinia fructigena) in Japanese nashi pears. Australia raised a
threshold issue in regard to this claim. Australia argued that, because New Zealand
did not identify Japanese nashi pears as the comparator product until its first written
submission, due process was prejudiced and the preparation of Australia’s defence
was negatively affected. The Panel accepted that Australia could not fully develop
its defence merely based on New Zealand’s panel request. Nevertheless, Australia
could have begun preparing its defence based on the Panel request, and there was
no evidence that Australia’s ability to defend itself was prejudiced in this dispute.
The Panel confirmed its rejection of the threshold issue raised by Australia with
regard to New Zealand’s Article 5.5 claim.

Elements of Article 5.5 of the SPS Agreement
a. The first element:

The Panel referenced the first element of the Article 5.5 test as distinctions in
levels of protection for different situations, and analyzed two aspects of this first
element: (1) different situations; and (ii) difference in levels of protection.”

The first aspect of the first element of the three-pronged test under Article
5.5 involved, whether the situations identified by New Zealand were different but
comparable. For the purpose of the comparability test and in the circumstances
of this dispute, the question addressed by the Panel was whether Japanese Erwinia
in Japanese nashi pears entails any risk for Australia at all. The Panel concluded
that Erwinia amylovora in New Zealand apples and Japanese Erwinia in Japanese
nashi pears involve a risk of similar diseases, and therefore fulfill the condition of
the comparability test established by the Appellate Body in Australia.®® With

»  Panel Report on Australia - Salmon P-174, DSR 1998: VIII, 3410, at 3640, see also panel
report on EC-Hormoness (US) Para 8.176 and Panel Report on EC-Hormones (Canada) Para
8.179.

% Ibid
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respect to European Canker, the Panel noted that ever since it’s May 1989
Quarantine Circular Memorandum for Japanese nashi pears, Australia had been
applying, or at least proposing, measures against the risk of brown rot. Accordingly,
like European canker in New Zealand apples, brown rot in Japanese nashi pears
also posed a risk. This, in addition to the basic similarity of the two diseases,
allowed the Panel to conclude that the situations involving European canker
(Neonectria galligena) in New Zealand apples and brown rot (Monilinia fructigena)
in Japanese nashi pears were comparable.

The second aspect of the first element of the Article 5.5 test was the appropriate
level of protection in these different, but, comparable situations. Since it involved
assessing whether Australia applies measures to achieve its generically stated ALOP
in a way that leads to arbitrary or unjustifiable distinctions in the de facto ALOP
applied in the situations that had been found to be comparable, which overlaps
with the second element requirement, therefore the Panel refrained from discussing
it under the first element.

b. The second element :

Under the second element, the Panel assessed arbitrariness in the distinctions
by comparing the risks involved in the comparable situations and the measures
applied by Australia against such risks. However, analysis of the seven risks with
respect to European canker and Japanese Erwinia presented a mixed picture. In
light of the Parties” arguments and the evidence on record, some factors, namely —
the facility of transmission and the range of host plants, point towards a higher
risk associated with brown rot. Some others, namely volumes of trade and presence
in export areas, imply a higher risk of European canker in New Zealand apples.
In regard to existing controls, there appeared to be no major difference between
the two situations. Two factors — potential biological and economic consequences
and the presence of the pests in Australia, appear to be inconclusive with regard
to the risk of the comparable situations.

The Panel noted that since three of the risk factors regarding Erwinia amylovora
and Japanese Erwinia argued by the Parties point towards a higher risk profile of
Erwinia amylovora and with regard to the fourth risk factor there seemed to be no
difference between the two situations, the Panel finds that New Zealand has not
demonstrated that Japanese Erwinia in Japanese nashi pears and Erwiniaamylovora
in New Zealand apples had similar overall risk profiles.
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The Panel’s conclusion on New Zealand’s Article 5.5 Claim

The Panel found with regard to both pairs of comparator situations advanced
by New Zealand that New Zealand did not demonstrate the second and the first
elements of the three-pronged Article 5.5 test.

New Zealand’s claim under Article 2.3 of the SPS Agreement

The Panel noted that New Zealand’s claim under Article 2.3 was entirely
dependent on its claim under Article 5.5 of the SPS Agreement. Since the Panel
had dismissed New Zealand’s Article 5.5 claim, it also had to dismiss New Zealand’s
consequential Article 2.3 claim.

New Zealand’s claim under Article 5.6 of the SPS Agreement

Under the three-pronged test of Article 5.6, the complainant needed to
demonstrate that another, alternative measure:

L was reasonably available taking into account technical and economic
feasibility;

i. achieved the Member’s appropriate level of sanitary or phytosanitary
protection; and

il was significantly less restrictive to trade than the SPS measure contested.
Measures at issue regarding fire blight and European canker

Alternative measure regarding fire blight and European canker identified
by New Zealand:

For the eight fire blight measures (Measures 1-8) and four European canker
measures (Measures 9-11 and 13) at issue, New Zealand’s first written submission
referenced one alternative measure, and argued that it would fulfill the three
cumulative conditions of the Article 5.6 test. It was the restriction of imports to
apple fruit that are mature and symptomless. The Panel thereon proceeded to
assess whether this single alternative measure properly identified and adequately
argued by New Zealand for fire blight and European canker fulfilled the three
cumulative conditions of the Article 5.6 test.
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a. Whether restricting imports to mature, symptomless apples satisfies
the three-pronged Article 5.6 test:

The Panel first analyzed the alternative under the second condition of Article
5.6 i.e. whether restricting imports to mature, symptomless apples achieved
Australia’s ALOP with regard to fire blight and European canker.

With respect to fire blight, the Panel concluded that in the light of findings
under Article 5.1 and 5.2, New Zealand had raised a sufficiently convincing
presumption not successtully rebutted by Australia, that the alternative fire blight
measure of restricting imports of New Zealand apples to mature, symptomless
apples would meet this ALOP. Accordingly, this alternative measure fulfilled the
second condition of the Article 5.6 test in the context of fire blight.

With respect to European Canker, in the light of earlier findings of the Panel
under Articles 5.1 and 5.2, the Panel concluded that New Zealand had raised a
sufficiently convincing presumption not successfully rebutted by Australia, that
the alternative European canker measure of restricting imports of New Zealand
apples to mature, symptomless apples would meet this ALOP. Accordingly, this
alternative measure fulfils the second condition of the Article 5.6 test in the context
of European canker, too.

Secondly, the Panel analysed the alternative measure under the first condition
1.e. whether restricting imports to mature, symptomless apples was reasonably
available taking into account technical and economic feasibility. The experts were
of the opinion that, in light of the exhibit submitted by New Zealand there is no
evidence that apples exported from New Zealand “will not always be mature,
asymptomatic and free of trash”. Therefore, the Panel concluded that New Zealand
had made a prima facie case that the first condition of the Article 5.6 test was
fulfilled in the context of fire blight and European canker, which Australia had
failed to rebut. In fact, Australia did not even contest New Zealand’s specific
arguments with regard to fire blight and European canker under the first condition
of the Article 5.6 test.

Lastly, the Panel analysed the alternative measure under the third condition i.e.
whether restricting imports to mature, symptomless apples was significantly less
trade restrictive than Australia’s current fire blight and European canker measures.
Australia was not able to explain why New Zealand’s alternative measure for fire
blight and European canker would be less trade restrictive, nor did Australia contest
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any of the specific arguments advanced by New Zealand in the context of fire blight
and European canker with regard to the third condition of the Article 5.6 test.

b. Conclusion on New Zealand’s Article 5.6 claim with regard to fire
blight and European canker:

The Panel found that New Zealand had demonstrated that its alternative
measure for fire blight and European canker fulfilled the three cumulative conditions
of the Article 5.6 test. Accordingly, the Panel found that the fire blight and
European canker measures contested by New Zealand (Measures 1-11 and 13)
were inconsistent with Article 5.6 of the SPS Agreement.

Measure regarding ALCM
a. Alternative measure regarding ALCM identified by New Zealand:

New Zealand claimed that Australia’s measure regarding ALCM listed in the
Panel request (Measure 14) was inconsistent with Australia’s obligations under
Article 5.6 of the SPS Agreement because requiring inspection of a 600-fruit
sample of each import lot was an alternative measure satisfying all three cumulative
conditions of the Article 5.6 test. The Panel then went on to analyze this measure
under the three pronged test of Article 5.6.

b. Whether inspection of a 600-fruit sample from each import lot
satisfies the threepronged Article 5.6 test:

The Panel first assessed the alternative under the second condition of the test.
the Panel’s finding that New Zealand had raised a presumption (and thereby made
aprima facie case) that the 600-unit inspection would reach Australia’s ALOP was
a legal finding and not a scientific one. If Australia conducted a proper risk
assessment for New Zealand apples, subject to an objectively justifiable analysis it
might conclude that the ALCM risk exceeds Australia’s ALOP. In light of such
a conclusion, the Panel felt that Australia might also impose a risk management
measure that is different from a 600-unit inspection. Also any such future risk
assessment and eventual adoption of risk management measures by Australia
must comply with the relevant provisions of the SPS Agreement, more particularly
with Articles 2.2, 5.1, 5.2 and 5.6.
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Secondly, the Panel assessed the alternative under the first condition of the
test. New Zealand argues, the 600-fruit inspection was already the standard sanitary
and phyto-sanitary export and import inspection procedure between the Parties,
and the procedures to implement it already exist. New Zealand contended that
the 600-fruit inspection was also applied by other WTO Members. Accordingly,
the 600-fruit inspection was an alternative measure that was technically and
economically feasible in the real world, and therefore reasonably available not only
in theory but also in actual practice. Hence, the Panel concluded that the alternative
measure New Zealand advances in this dispute for ALCM fulfils the first condition
of the Article 5.6 test.

¢. Third condition:

New Zealand had made a prima facie case that an infestation rate more in the
range found in the August 2005 data would be more realistic in light of the various
factors that the IRA did not properly take into account. Also, the significant
difference in fumigation costs would also result in a significant difference in trade
restrictiveness. An SPS measure that was significantly more costly for the
complainant than an alternative measure would certainly reduce market access or
make it more difficult. Therefore, the Panel concluded that the Panel concluded
that New Zealand had demonstrated that the alternative measure of a 600-unit
inspection of each import lot would be significantly less trade restrictive than
Australia’s current ALCM measure.

d. Conclusion on New Zealand’s Article 5.6 claim in regard to ALCM:

New Zealand had demonstrated that the alternative for the ALCM measure
(Measure 14) fulfils all three cumulative conditions of the Article 5.6 test.
Accordingly, the Panel found that Measure 14 was inconsistent with Article 5.6 of
the SPS Agreement.

General Measures

a. Alternative measure identified by New Zealand for the general
measures:

In the context of Article 5.6 of the SPS Agreement, in its first written
submission New Zealand references “auditing by AQIS officers of New Zealand
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systems applicable to the import of apples to Australia from New Zealand™ as
an alternative to the general measures (Measures 1517).

b. Whether an audit by AQIS of a sample of: (i) the relevant systems
designed to ensure that apples are mature and symptomless, and
(ii) the procedures for inspection of a 600-unit sample satisfies the
three pronged Article 5.6 test:

The Panel first addressed the threshold issue — whether the alternative advanced
by New Zealand can be usefully compared with the general measures, or at least
Measure 15, for the purposes of the third condition of the Article 5.6 test. The
Panel held that while it understood that New Zealand might not be responsible
for the uncertainty regarding the scope of Measure 15, the burden still falls on
New Zealand as the complainant to make a prima facie case regarding these
requirements. In the light of the above uncertainties in the IRA regarding Measure
15 and in the absence of the standard operating manual and work plan, the Panel
could not usefully compare Measure 15 with New Zealand’s alternative.

The Panel continued its analysis of the third prong of the Article 5.6 test by
looking at Measures 16 and 17. The Panel was of the opinion that New Zealand
should have advanced more arguments and evidence to demonstrate that its
alternative is less - let alone significantly less - trade restrictive than Measure 16.
In particular, New Zealand should have explained and demonstrated how, by being
less costly and time-consuming its alternative measure would involve significantly
increased market access for New Zealand apples to Australia than Measure 16.

Moving on to Measure 17, the Panel noted that New Zealand argued only that
this measure was unwarranted and scientifically unjustified. Again, the Panel could
not consider these arguments as sufficient to demonstrate that New Zealand’s
alternative measure would be significantly less trade restrictive than Measure 17.

c. Conclusion on New Zealand’s Article 5.6 claim with regard to the
general measures:

New Zealand had not made a prima facie case that the third condition of the
Article 5.6 test was fulfilled in the context of the general measures. Since the three

31 New Zealand’s first written submission, para. 4.525.
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conditions of this test were cumulative, the Panel found that New Zealand had
not demonstrated that Measures 15, 16 and 17 were inconsistent with Article 5.6
of the SPS Agreement.

The Panel’s conclusions on New Zealand’s Article 5.6 Claim
a. The Panel’s conclusions under Article 5.6:

In light of the above analysis, the Panel concluded that New Zealand had
demonstrated that the contested pest-specific measures (Measures 1-11 and 13-
14) were inconsistent with Article 5.6 of the SPS Agreement, while New Zealand
had failed to demonstrate the same for the three general measures (Measures 15-
17).

b. New Zealand’s arguments linking its Article 5.6 claim to Article 2.2
of the SPS Agreement:

The Panel did not consider it necessary to analyze this Article 5.6 related Article
2.2 claim by New Zealand, nor whether New Zealand had properly articulated
arguments for this claim. Consequently, the Panel did not need to engage in a
detailed analysis of the relationship between the third condition of the Article 5.6
test and the first requirement of Article 2.2 of the SPS Agreement.

New Zealand’s Claims under Article 8 and Annex C(1)(a) of the SPS
Agreement

Since New Zealand had not effectively identified the measure at issue in the
context of its Annex C (1)(a) and Article 8 claims, these measures and the claims
to which they relate were outside the scope of this dispute. The Panel referred to
the Appellate Body report in Dominican Republic - Import and Sale of Cigarettes,
“the Appellate Body has consistently maintained that, where a panel request fails
to identify adequately particular measures or fails to specify a particular claim,
then such measures or claims will not form part of the matter covered by the
panel’s terms of reference.”

Conclusions and recommendations

For the reasons indicated in this report, the Panel had found that:
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There was no evidence that the process of selection and consultation of
experts was conducted improperly, that the due process in the expert
consultation phase of these proceedings was compromised, nor that
Australia’s procedural rights were in any manner negatively affected in this
regard;

The 16 measures at issue in the current dispute, both as a whole and
individually, constitute SPS measures within the meaning of Annex A(1)
and were covered by the SPS Agreement;

Australia’s measures at issue regarding fire blight, European canker and
ALCM, as well as the requirements identified by New Zealand as “general”
measures that were linked to all three pests at issue in the present dispute,
are inconsistent with Articles 5.1 and 5.2 of the SPS Agreement and, by
implication, these requirements were also inconsistent with Article 2.2 of
the SPS Agreement;

New Zealand had failed to demonstrate that the measures at issue in the
current dispute are inconsistent with Article 5.5 of the SPS Agreement
and, consequentially, it had also failed to demonstrate that these measures
are inconsistent with Article 2.3 of the SPS Agreement;

Australia’s measures at issue regarding fire blight, European canker and
ALCM, were inconsistent with Article 5.6 of the SPS Agreement. However,
New Zealand had failed to demonstrate, that the requirements identified
by New Zealand as “general” measures that were linked to all three pests
at issue in the present dispute, were inconsistent with Article 5.6 of the
SPS Agreement; and,

New Zealand’s claim under Annex C (1) (a) claim and its consequential
claim under Article 8 of the SPS Agreement were outside the Panel’s terms
of reference in this dispute.

Under Article 3.8 of the DSU, in cases where there was an infringement of

the obligations assumed under a covered agreement, the action was considered
prima facie to constitute a case of nullification or impairment. The Panel concluded
that, to the extent that Australia’s measures at issue regarding fire blight, European
canker and ALCM, as well as the requirements identified by New Zealand as
“general” measures that were linked to all three pests at issue in the present dispute,
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were inconsistent with the SPS Agreement, they had nullified or impaired benefits
accruing to New Zealand under the WTO Agreements.

Findings and Conclusions

Under Article 3.8 of the DSU, in cases where there was an infringement of
the obligations assumed under a covered agreement, the action was considered
prima facie to constitute a case of nullification or impairment. The Panel concluded
that, to the extent that Australia’s measures at issue regarding fire blight, European
canker and ALCM, as well as the requirements identified by New Zealand as
“general” measures that were linked to all three pests at issue in the present dispute,
were inconsistent with the SPS Agreement, they had nullified or impaired benefits
accruing to New Zealand under the WTO Agreements.

The Panel recommended that the Dispute Settlement Body request Australia
to bring the inconsistent measures as listed above into conformity with its
obligations under the SPS Agreement of the WTO.

3. EUROPEAN COMMUNITIES AND ITS MEMBER
STATES - TARIFF TREATMENT OF CERTAIN
INFORMATION TECHNOLOGY PRODUCTS, WT/
DS375/R, WT/DS376/R, WT/DS377/R, 16 August 2010

Parties:
European Union
United States of America

Third Parties

Australia; Brazil; China; Costa Rica; Hong Kong, China; India; Japan (in respect
of the United States’ and Chinese 